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The following table shows the page at which each monthly issue of 
The Banxinc Law Journat during the year 1964 begins and ends: 


1-94 
95 - 188 
189 - 282 
283 - 376 
377 - 470 
471 - 564 


565 - 658 
659 - 752 
September ...................... 753 - 846 
847 - 940 
November ..............----.--- 941 - 1034 
December ...............-.--- 1035 - 1076 


The following index and digest contain legal cases and articles which 
have appeared in The Banxinc Law Journat during 1964. The entire arrange- 
ment, including the number of sections follows the plan of the new sixth 
edition of the Banking Law Journal Digest. The new Digest contains sum- 


maries of more than 15,000 a. 
The Banxinc Law Journat from t 


decisions which have been published in 
e time of its establishment in 1889 down 


to and including December, 1961. The Banking Law Journal Digest 1965 
Cumulative Supplement will contain subsequent decisions. 


ACCOMMODATION PAPER 
§42. Liability to parties other than the 
one accommodated. 
Florida (1964) Where owner of 50% of 
stock of corporation indorsed a note of 
the corporation before delivery, the in- 
dorser is primarily liable on the note and 
presentment for payment is not necessary 
to hold such primarily liable indorser. 
Weinstein v. Susskind, Fla. App., 162 So. 
2d 683, 81 B.L.J. 831. 


§54. Effect of surrender of collateral. 
Massachusetts (1964) Where payee of note 
failed to take proper steps to protect the 
collateral given to secure the debt, by 
failing to record a mortgage, accommo- 
dation maker remains liable as maker un- 
der the Negotiable Instruments Law. The 
rule would be otherwise under the Uni- 
form Commercial Code. Rose v. Homsey, 
197 N.E.2d 603, 80 B.L.J. 683, 783. 


AGENTS 


§56. Agent’s authority. 

Nebraska (1963) A trade acceptance ac- 
cepted by defendant corporation and di- 
recting payment to order is a negotiable 
instrument. Authority of defendant cor- 
poration’s agent to sign acceptance for 
defendant must be presumed where agent 
had authority to make purchases. Geyer 
v. Walling Co., 122 N.W.2d 230, 81 B.L.J. 
363. 


Oklahoma (1964) Although Ladwig had no 
signature card on file at bank as autho- 
rized signer for grain and seed company, 
he periodically signed drafts of the com- 
pany which were paid by the bank. In 
some instances when the company lacked 
funds, the bank returned the draft with 
notation “Signature not authorized.” Un- 
der the circumstances, Ladwig is not li- 
able on a returned and unpaid draft as 
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an unauthorized signing agent. Ladwig v. 
McGinnis, 388 P.2d 857, 81 B.L.J. 604. 


South Dakota (1964) The president of a 
corporation has implied authority to bind 
the corporation on a check signed by him 
as president, particularly where president 
is active in management of corporation, 
even where check is drawn on insufficient 
funds and is given to pay for purchase 
of equipment not used in normal business 
of corporation. Aimonetto v. Rapid Gas, 
Inc., 126 N.W.2d 118, 81 B.L.J. 738. 


§57. Agent's authority to indorse. 


Illinois (1964) Collecting bank, drawee 
bank and currency exchange are not liable 
on a check to the order of a corporation, 
certified at the payee’s request, and cashed 
by the president of the corporation at the 
currency exchange. The broad authority 
of a corporation president is presumed in 
the absence of contrary proof. The fact 
that the president had the check certified 
at the drawee bank and then cashed it at 
a community currency exchange for a fee 
makes no difference. Kaplan v. First Trust 
& Savings Bank, Ill. App., 199 N.E.2d 
243, 81 B.L.J. 988. 


North Carolina (1964) Where purchaser 
of oil products drew checks to various 
payees and gave them to agent authorized 
to collect payments due oil supplier, the 
purchaser has a defense of payment. The 
purchaser does not have to see that the 
payments actually reach the principal. 
Haynes Petroleum Corp. v. Turlington, 
135 S.E.2d 43, 81 B.L.J. 737. 


§58. Personal liability of agent on note. 
U.S. District Court, Iowa (1963) Where a 


person signs a note on behalf of another 
person and there is nothing on the note 
to indicate that signer signed for named 
principal, the signer is personally liable 
even though the principal had also signed 
the note but only as a witness. Conkey 
Co. v. Bochmann, 220 F. Supp. 284, 81 
B.L.J. 453. 


Oklahoma (1964) Where a note was signed 
by two individuals and each signature 
was followed by the name of Braniff En- 
gineering Corporation and then by the 
designation “President” for the first signer 
and the designation “Sec’y-Treasurer” for 
the other signer, evidence might be intro- 
duced to show that the note was intended 
only as a corporate obligation, at least as 
against the payee. Harris v. Milam, 389 
P.2d 638, 81 B.L.J. 737. 


Texas (1963) Where a note is executed by 
a corporation as maker by its president 
and where president also indorses note on 
back with his own name alone, the in- 
dorsement renders him personally liable 
on the note. Dewey v. C. I. T. Corp., Tex. 
Civ. App., 374 S.W.2d 298, 81 B.L.J. 547. 


Texas (1964) A note was drawn to the 
order of Rags to Riches, Inc. and was 
indorsed as follows: “Rags to Riches, Inc. 
by Flossie Head, President.” It was held 
that the individual who indorsed for the 
corporation was not personally liable on 
the note and evidence could not be ad- 
mitted to show that Rags to Riches, Inc. 
is but the alter ego of Flossie Head. 
DeMuth v. Head, Tex. Civ. App., 378 
S.W.2d 389, 81 B.L.J. 1020. 
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ALTERED PAPER 


§62. Alterations held immaterial. 
Oklahoma (1964) Where check was being 
filled in and phone call interrupted proc- 
ess and payee completed filling in by use 
of checkwriter in drawer’s office, held 
check up and said he had completed fill- 
ing it in and then left, bank properly paid 
check, even though filled in for $5200, 
rather than $520. Alteration of hand- 
written $520 amount in figures to $5200 
makes no difference, under the circum- 
stances, since payee had implied author- 
ity to complete amount in words. Pitts v. 
First State Bank, 390 P.2d 867, 81 B.L.J. 
727. 


§72. Alteration of instrument secured by 
mortgage. 

U.S. District Court, District of Columbia 
(1963) In a case where a court declined 
to enforce a contract for the sale of real 
estate, the court voided a note and deed 
of trust on the ground that they contained 
interlineations, hand-printed additions 
and undecipherable initiallings. The rea- 
son is that the note is in such form as to 
permit subsequent alterations non-identi- 
fiable with the alterations already exist- 
ing. Antonelli v. Senate Realty Corp., 230 
F. Supp. 776, 81 B.L.J. 1018. 


§78. Right to recover from collecting 
bank. 
Louisiana (1964) A drawer of a check 
altered as to the name of the payee has 
no direct action against a collecting bank 
which collected from the drawee bank 
for the embezzler. There is no conversion 
until the drawee bank charges the draw- 
er’s account. The collecting bank pays 
out its own funds on the altered check 
and collects in reimbursement funds from 


the drawee bank belonging to the latter. 
Gregory-Salisbury Metal Products, Inc. v. 
Whitney Nat. Bank, La. App., 160 So.2d 
813, B.L.J. 619. 


§79. Rights of drawer where check 
fraudulently raised. 


Arkansas (1964) Where drawer signed 
check with amount as $500 and additional 
figures were typed in and other alterations 
were made, and where there was evi- 
dence that bank where check was de- 
posited was also negligent, the check be- 
ing raised to $22,500, a verdict for the 
bank against the drawer for $8,500 was 
proper. Peek v. Bank of Star City, 377. 
S.W.2d 158, 81 B.L.J. 831. 


§82. Rights of holder in due course. 


Texas (1964) Certain notes given for pur- 
chases of appliances were payable at a 
named bank in a certain county. The 
place of payment was altered by. adding 
provision that notes were also payable at 
the place designated by the holder. The 
notes were later sold to Great Western. 
It was held that Great Western might sue 
on the notes in the county where the 
bank at which the notes are payable is 
located, even where makers reside in an- 
other county. It was also held that evi- 
dence was insufficient to show that Great 
Western had knowledge of the alteration 
without maker’s consent. Great Western 
Loan & Trust Co. v. Bass, Tex. Civ. App., 
375 S.W.2d 786, 81 B.L.J. 738. 


§87. Burden of proof. 


Mississippi (1963) Where the rate of in- 
terest on a note is written on a different 
typewriter than the rest of the note, that 
difference in type, standing alone, is not 
evidence of alteration after execution. 
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Tate v. Rouse, 156 So.2d 217, 81 B.L.J. 
364. 


Washington (1963) Where a note shows 
visible signs of being altered in amount 
from $1,000 to $1,200, the payee suing on 
the note must explain the circumstances 
but cannot do so where the maker is dead, 
under the “dead man’s statute,” barring 
introduction of oral evidence concerning 
the transaction with the decedent. The 
note is not, without explanation, admis- 
sible in evidence in an action by the payee 
against the estate of the decedent maker. 
Lembo v. Frederici, 385 P.2d 312, 81 
B.L.J. 403. 


ASSIGNMENTS 


§95. Assignment of contract. 

Colorado (1963) Power of attorney given 
to credit union for loan permitting latter 
to act for borrower-employee in collecting 
funds due latter from retirement system 
is revocable and payment made by retire- 
ment system to credit union after notice 
of revocation was given by employee, who 
had resigned his employment, was im- 
proper. Power could not be one coupled 
with an interest, in view of state statute 
prohibiting assignment of such retirement 
rights. Public Employees’ Retirement As- 
sociation v. Johnson, 385 P.2d 415, 81 
B.L.J. 418. 


Minnesota (1964) Assignments of the pro- 
ceeds of sale of personal property of a 
farm, where sale was to be by auction in 
future, and where sale was held, are valid 
as against the trustee in bankruptcy of 
the assigner, where there was no fraud 
and where bankruptcy occurred several 
months after the assignments and sale. 


Wilkie v. Becker, 128 N.W.2d 704, 81 
B.L.J. 825. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§101. Scope of garnishment. 

California (1964) Axe served a garnish- 
ment on credit company which was fi- 
nancing receivables of lamp company. 
Credit company collected enough on as- 
signed receivables to pay debt in full and 
released excess cash and receivables to 
lamp company. It was held that credit 
company failed to honor the garnishment. 
Axe v. Commercial Credit Corp., Cal. 
App., 38 Cal. Rptr. 558, 81 B.L.J. 791. 


ATTORNEY'S FEES 


§111. Recovery of attorney's fees. 

U.S. Court of Appeals, 9th Cir. (1964) 
Where notes totaling about $115,000 pro- 
vided for attorney's fees, court award of 
$3,500 was proper even though part of 
fee represented services of attorney in 
successfully resisting counterclaim. Count- 
erclaim had to be disposed of in order for 
holder to obtain judgment on notes. 
Jaeger v. Canadian Bank of Commerce, 
327 F.2d 743, 81 B.L.J. 734. 


Arkansas (1963) A note secured by chattel 
mortgage provided for certain attorney’s 
fee as permitted by law. Guarantor whose 
guaranty covered deficiency after fore- 
closure on chattel mortgage is not liable, 
where note was paid in full after long 
litigation, for excess attorney’s fee over 
and above amount specified in note. Na- 
tional Bank of Eastern Arkansas v. Col- 
lins, 370 S.W.2d 91, 81 B.L.J. 362. 
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Louisiana (1964) Where maker had paid 
note in full and then unsuccessfully sued 
to recover alleged overpayment of interest 
on grounds of usury, payee of note may 
not recover attorney's fees under provision 
in note that attorney’s fees are recoverable 
if note is placed in hands of attorney to 
recover on note. In this instance note had 
been paid and cancelled and had not 
been placed in hands of attorney. At- 
torney’s fees provision inapplicable in ac- 
tion by maker to recover overpayment, 
even though action was unsuccessful. Katz 
v. Krauss, etc. Pension Fund, La. App., 
161 So.2d 389, 81 B.L.J. 1019. 


BANKING 


§113.1. Bank holding companies. 


U.S. Court of Appeals, District of Co- 
lumbia (1963) Where national bank in 
New Orleans organized holding company 
and then sought to charter new national 
bank in adjoining parish (county) through 
holding company, it was held that the new 
national bank would in fact be a branch 
of the organizing national bank which was 
unlawful under Federal and state law and 
Comptroller of the Currency is enjoined 
from granting charter application. Com- 
peting state banks have standing to chal- 
lenge proposed charter as illegal branch 
bank. Whitney National Bank v. Bank of 
New Orleans & Trust Co., 323 F.2d 290, 
81 B.L.J. 44. 


U.S. Court of Appeals, 7th Cir. (1963) 
Board of Governors denial of acquisition 
by bank holding company of two addi- 
tional banks upheld. Evidence does not 
show that management problem of one 


of the banks to be acquired is insurmount- 
able without the acquisition, nor that the 
acquisition will produce substantially bet- 
ter banking service in the areas of the two 
banks to be acquired. Board might rea- 
sonably find that acquisition might be det- 
rimental to banking competition in areas 
served by such two banks. First Wiscon- 
sin Bankshares Corp. v. Board of Govern- 
ors, 325 F.2d 946. See also Marine Corp. 
v. Board of Governors, 325 F.2d 960, 81 
B.L.J. 496. 


§119. State control of banking business. 


Washington (1964) Pursuant to state stat- 
ute, a newly chartered state bank con- 
tained a prohibition against sale, conver- 
sion, merger or consolidation without 
consent of bank supervisor. Such prohi- 
bition was to exist for 10 years. Within 
that period, the bank sought to convert 
to national bank charter. The charter pro- 
vision, which must be included under the 
statute, amounts to a contract between 
the bank and the state. The restriction 
applies to conversion without supervisory 
consent. No issue of Federal law was 
discussed. McMurray v. Security Bank, 
64 Wash.2d 720, 393 P.2d 960, 81 B.L.J. 
963. 


Federal control of banking bus- 
iness. 


“Anti-trust, Bank Mergers and the P.N.B. 
Decision,” article by Charles D. Ellis, dis- 
cusses possible effect on future bank 
mergers and anti-trust matters generally 
of Philadelphia National Bank decision. 
81 B.L.J. 303. 


“Banking and the Antitrust Laws,” article 
by Larry L. Williams, discusses how banks 
are now subject to the various Federal 
antitrust or anti-monopoly laws. 81 B.L.J. 
377. 


$119.5. 


“After Lexington, What?” note discusses 
effect on bank mergers of recent “Lexing- 
ton” decision of U.S. Supreme Court. 81 
B.L.J. 393. 


U.S. Supreme Court (1964) Merger be- 
tween two banks in Lexington, Kentucky 
violates §1 of the Sherman Antitrust Act 
where result is bank with over half the 
banking business in the Lexington area. 
US. v. First Nat. Bank & Trust Co., 84 S. 
Ct. 1033, 12 L. Ed.2d 1, 81 B.L.J. 489. 


U.S. District Court, W.D. Michigan, S.D. 
(1964) A state bank at Empire, Michigan 
was granted state supervisory approval 
for a branch at Traverse City. A Michigan 
state court overturned the approval on the 
ground that there was no “necessity” for 
the branch as required by Michigan law. 
The bank then converted to national bank 
charter and received approval of the 
Comptroller of the Currency to move its 
main office to Traverse City and establish 
a branch at Empire. It was held that the 
approval might not be overturned unless 
the Comptroller's action was arbitrary, 
capricious or abusive. The “necessity” 
test of Michigan law does not apply to 
change of location of a national bank. 
Traverse City State Bank v. Empire Na- 
tional Bank, 228 F.Supp. 984, 81 B.L.J. 
893. 


U.S. District Court, Oklahoma (1963) Fed- 
eral Deposit Corporation may not be 
sued for slander when Federal law would 
not permit recovery from the United 
States on such ground, even though Fed- 
eral Deposit Insurance Act permits Cor- 
poration to sue and be sued. Freeling v. 
Federal Deposit Insurance Corporation, 
221 F.Supp. 955, 81 B.L.J. 453. 


Interstate Commerce Commission (1963) 
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Carrier subject to Interstate Commerce 
Act may not offer free transportation of 
items between banks in Wisconsin in con- 
nection with its service of carrying items 
between Chicago and various banks in 
Wisconsin. Such free carriage is discrim- 
inatory practice and rebate in violation 
of Interstate Commerce Act, Armored 
Carrier Corp. v. B.D.C. Corp., No. MC- 
C-3480, Sub. No. 1, 81 B.L.J. 539. 


§120. Constitutionality of regulatory laws. 


Texas (1964) A requirement that corpora- 
tions licensed under small loans law have 
more than half of shares owned by Texas 
residents, except for corporations in such 
business before a certain date is unconsti- 
tutional as violating due process and equal 
protection of laws, since there is no show- 
ing of any reasonable basis for such dis- 
crimination. Miskell v. Termplan Inc., 
Tex. Civ. App., 381 S.W.2d 129, 81 B.L.J. 
1069. 


§121. Discretion of authorities in issuing 
charter. 


Illinois (1963) Where Director of Finan- 
cial Institutions finds there is a need for 
a new savings and loan association in the 
community, that organization would be 
to the public convenience and advantage 
and there would be no undue injury to 
another financial institution, court will 
not overrule the finding unless it is clearly 
against the weight of evidence. In this 
instance, several nearby savings and loan 
associations and banks objected to the 
charter of a new association. Arlington 
Heights Fed. Sav. & Loan Assn. v. Knight, 
194 N.E.2d 338, 81 B.L.J. 545. 
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Illinois (1964) Illinois Director of Finan- 
cial Institutions cannot be enjoined from 
chartering new bank before new bank 
actually established, organized, stock is- 
sued, etc., since no case exists. Action on 
ground chartering would result in unlaw- 
ful branch of existing bank is premature 
where brought before new bank is estab- 
lished. Northtown Bank v. Becker, 195 
N.E.2d 464, 81 B.L.J. 735. 


Mississippi (1964) A bank may not chal- 
lenge the granting of a charter to a new 
bank on the ground that there was im- 
proper notice given, where the issue of 
notice had not been raised at the hearing 
before the State Banking Board. Hernando 
Bank v. Davidson, 164 So.2d 403, 81 B.L.J. 
927. 


South Carolina (1964) The statute regu- 
lating industrial banks was repealed as of 
March 17, 1962 but “grandfather” clause 
permitted existing industrial banks to ob- 
tain licenses as small loan companies. Ap- 
plicants filed for industrial bank charters 
between March 12 and March 15, 1962. 
It was held that Secretary of State might 
not deny charters if applicants met re- 
quirements of then-existing law. Com- 
monwealth Investment Co. v. Thornton, 
135 S.E.2d 762, 81 B.L.J. 834. 


Texas (1964) Conclusions of Banking 
Board are reasonably supported by sub- 
stantial evidence in granting charter for 
new state bank in area of phenomenal 
growth with residents of very high annual 
incomes. Chimney Rock Nat. Bank v. 
State Banking Board, Tex. Civ. App., 376 
S.W.2d 595, 81 B.L.J. 703. 


Wisconsin (1964) Where community has a 
number of small loan companies, discount 
loan companies, banks and credit unions, 
Bank Commissioner might properly deny 
application for small loan license on 
ground that loan facilities in area are 
adequate and that granting the license 
will not promote convenience and advan- 
tage of community. Nuesse v. Home Loan 
Co., 128 N.W.2d 57, 81 B.L.J. 1020. 


§127. Banking powers — Practicing law. 
“Bank—Bar Relations,” article by Samuel 
B. Stewart, discusses recent problems 
wherein activities of banks, particularly 
trust department activities, have been 
challenged as constituting the practice of 
law and suggests some possible solutions. 
81 B.L.J. 117. 


§132. Merger and consolidation. 

U.S. Supreme Court (1964) Merger be- 
tween two banks in Lexington, Kentucky 
violates §1 of the Sherman Antitrust Act 
where result is bank with over half the 
banking business and over three fourths 
the trust business in the Lexington area. 
US. v. First Nat. Bank & Trust Co., 84 
S. Ct. 1033, 12 L. Ed.2d 1, 81 B.L.J. 489. 


USS. District Court, N.D. California (1963) 
Preliminary injunction is denied the Gov- 
ernment in antitrust action to block 
merger of large San Francisco bank with 
Los Angeles bank, where the merging 
banks serve different areas and are non- 
competitive. U.S. v. Crocker-Anglo Nat. 
Bank, 223 F. Supp. 849, 81 B.L.J. 392,502. 
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§134. Changing place of business. 


USS. District Court, W.D. Michigan, S.D. 
(1964) A state bank at Empire, Michigan 
was granted state supervisory approval 
for a branch at Traverse City. A Michigan 
state court overturned the approval on 
the ground that there was no “necessity” 
for the branch as required by Michigan 
law. The bank then converted to national 
bank charter and received approval of the 
Comptroller of the Currency to move its 
main office to Traverse City and establish 
a branch at Empire. It was held that the 
approval might not be overturned unless 
the Comptroller's action was arbitrary, 
capricious or abusive. The “necessity” test 
of Michigan law does not apply to change 
of location of a national bank. Traverse 
City State Bank v. Empire National Bank, 
228 F. Supp. 984, 81 B.L.J. 893. 


BANKRUPTCY 


§139. Setting aside adjudication of bank- 
ruptcy. 

Ohio (1963) Where borrower had loan re- 
financed after submitting a financial state- 
ment in which he misrepresented amount 
of other debts owed by him, lender may 
recover amount of loan, even though bor- 
rower has become bankrupt. Amount of 
loan is recovered as damages for false 
representation. Household Finance Corp. 
v. Sutich, Ohio Munic. Ct., 196 N.E.2d 
157, 81 B.L.J. 737. 


BILLS OF LADING 


§189. Liability of bank surrendering bill 


without collecting attached draft. 
U.S. District Court, Alaska (1963) Bank 


which allowed bills of lading to be sur- 
rendered before attached drafts were col- 
lected is liable to shipping and forward- 
ing agent. Evidence shows collecting bank 
was negligent in allowing such surrender. 
Interest and attorney's fees on judgment 
against bank is governed by state law. 
Danzas, Ltd. v. National Bank of Alaska, 
222 F. Supp. 673, 81 B.L.J. 453. 


BRANCH BANKING 


§215. Bank as separate entity. 
U.S. Court of Appeals, 2d Cir. (1963) 


Court may not issue temporary injunction 
against transfer by bank of deposit in 
foreign branch where deposit is collect- 
ible only in foreign branch and where 
court has no personal jurisdiction over 
depositor. Foreign branch is separate en- 
tity from head office for that purpose and 
lien for unpaid Federal income taxes can- 
not attach to deposits in foreign branch 
not subject to jurisdiction of court having 
jurisdiction over head office of bank. 
United States v. First National City Bank, 
32) F.2d 14, 325 F.2d 1020, 81 B.L.J. 215, 
227. 


§215.1. Branch banking generally. 


U.S. Court of Appeals, District of Colum- 
bia (1963) Where national bank in New 
Orleans organized holding company and 
then sought to charter new national bank 
in adjoining parish (county) through hold- 
ing company, it was held that the new 
national bank would in fact be a branch 
of the organizing national bank which 
was unlawful under Federal and state law 


— 


— 
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and Comptroller of the Currency is en- 
joined from granting charter application. 
Competing state banks have standing to 
challenge proposed charter as illegal 
branch bank. Whitney National Bank v. 
Bank of New Orleans & Trust Co., 323 
F.2d 290, 81 B.L.J. 44. 


U.S. District Court, New Jersey (1963) 
Where law permits bank to open branch 
bank in another municipality in same 
county only if there is no other bank or 
branch in that municipality, and where 
national bank actually opened its branch 
first, state bank may not open branch in 
municipality, even though state bank had 
received supervisory permission for its 
branch first but was delayed in opening 
branch because of zoning problem in mu- 
nicipality. Suburban Trust Co. v. National 
Bank of Westfield, 222 F. Supp. 269, 81 
B.L.J. 63. 


U.S. District Court, South Dakota (1963) 
The State of South Dakota has no stand- 
ing to sue in Federal court to challenge 
merger of state banks into national bank 
and establishment by latter of branches 
at offices of merging banks under approval 
of Comptroller of Currency. State law 
allows branches under rules of State Bank- 
ing Commission. Commission rule pro- 
hibited branch over 50 miles from main 
office. That rule is not a branch banking 
statute and therefore does not affect 
power under Federal law of Comptroller 
to approve branch at greater than 50 mile 
distance. State also may not challenge 
branch as violating Federal Bank Holding 
Company Act. State v. National Bank of 
South Dakota, 219 F. Supp. 842, 81 B.L.J. 
361. 


Mississippi (1963) Under statute which 
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prohibits opening of a limited function 
“branch office” by a bank in a town under 
3,500 population where one or more banks 
or “branch banks” are in operation, na- 
tional bank with branch bank in such a 
town may not challenge decision of state 
supervisory authorities to permit state 
bank to open branch office immediately 
outside the border of the town, particu- 
larly where the state bank had applied 
for its branch office prior to the time the 
national bank had applied for its. branch 
bank. First National Bank v. Canton Ex- 
change Bank, 156 So.2d 580, 81 B.L.J. 75. 


New York (1963) National bank court 
challenge to action of New York bank 
supervisory authorities permit of opening 
of a branch by a state bank should be 
heard in court of county where bank 
supervisory authorities and applying bank 
are located, rather than county of location 
of challenging national bank and county 
where branch of other bank is to be lo- 
cated. Change of venue granted. Frank- 
lin National Bank v. Superintendent of 
Banks, Sup. Ct., Spec. Term, 243 N.Y.S.2d 
214, 81 B.L.J. 546. 


New York (1963) A national bank with 
two branches in certain community may 
not have set aside the permission of state 
supervisory authorities for a state bank 
to open a branch in that community. The 
principle is that a licensee has no standing 
to challenge the granting of a license to 
another merely because of the additional 
competition that would result. The na- 
tional bank has no legal standing to obtain 
judicial review of supervisory approval of 
the state bank’s branch application. Frank- 
lin National Bank v. Superintendent of 
Banks, Sup. Ct., Spec. Term, 243 N.Y.S.2d 
507, 81 B.L.J. 546. 
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South Dakota (1964) Banking Commission 
rule restricting branch office or branch 
bank to within county or adjoining county 
and not over fifty miles from main office 
is invalid as unlawful exercise by Com- 
mission of legislative power, where branch 
bank statute contains no such territorial 
branch restriction, although statute gives 
Comniission general rule making power. 
Livestock State Bank v. State Banking 
Commission, 127 N.W.2d 139, 81 B.L.J. 
518. 


Utah (1964) Statute prohibits branch bank 
in any city or town (except first class 
cities) “in which is located a bank or 
banks . . . unless the bank seeking to 
establish such branch shall take over an 
existing bank.” It was held that the statute 
prohibited a unit bank in a city of the 
second class from establishing a branch 
in the same city even though the only 
bank in the city was the bank seeking the 
branch, in addition to two branches of 
out-of-town banks. Walker Bank & Trust 
Co. v. Taylor, 390 P.2d 592, 81 B.L.J. 479. 


Utah (1964) A state bank applied for 
branch in a shopping center in unincorpo- 
rated area. There was already a branch 
of a national bank in the shopping center. 
The branch banking law permitted 
branches in unincorporated areas if in not 
such close proximity to established bank 
or branch as to unreasonably interfere 
with the business thereof. The Bank Com- 
missioner granted the branch application. 
It was held that Commissioner should 
have held a formal hearing and that rec- 
ord of proceedings re branch application 
was inadequate for proper court review. 
Application was remanded to Commis- 
sioner. Zions First Nat. Bank v. Taylor, 
390 P.2d 854, 81 B.L.J. 834. 


CERTIFIED CHECKS 


§249. Effect of certification. 


“The Certified Check—A Special Handling 
Item in Automation,” article by W. T. 
Windsor, Jr., describes the problems 
under automation in handling certified 
checks and questions utility of certified 
checks in a number of situations. 81 B.L.J. 
480. 


§272. Cancellation of certified check. 


Pennsylvania (1963) Joint depositor may 
not recover from bank on check certified 
by bank at request of depositor and later 
returned to bank at latter’s request, upon 
discovery that account to be charged had 
insufficient funds. Depositor did not 
change position upon receiving certified 
check and later failed for some months 
to question accuracy of bank statements 
rendered on such account. Weck v. First 
Pennsylvania Banking & Trust Co., Super. 
Ct., 195 A.2d 111, 81 B.L.J. 259. 


CHECK CASHERS AND SELLERS 


§275.5. Check cashers and sellers gen- 
erally. 


Illinois (1963) Community currency ex- 
change may not have licensing by Direc- 
tor of Financial Institutions of competing 
currency exchange to be located 8/10 mile 
away set aside where Director designated 
hearing officer for application and then 
adopted findings of hearing officer in 
granting license. Adoption of hearing 
officer's findings does not mean that Di- 
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rector himself did not read the transcript 
of the hearing or that he was not fully 
informed. Des Plaines Currency Exchange 
v. Knight, 194 N.E.2d 89, 81 B.L.J. 455. 


Illinois (1964) Where a licensed commu- 
nity currency exchange (check casher) or- 
ganized a merchandising corporation and 
sold small merchandise items for 25 cents 
each, taking in payment various pay 
checks in much larger amounts and re- 
turning cash for the difference, the busi- 
ness was a community currency exchange 
under Illinois statutes and a license was 
required. Chicago-Crawford Currency 
Exchange v. Thillens Inc., Ill. App., 199 
N.E.2d 295, 81 B.L.J. 926. 


CHECKS 


§277.5. Cashier's checks — Bank money 
orders. 


“Bank Personal Money Orders as Bank 
Obligations,” article by Henry J. Bailey, 
discusses question whether a bank issuing 
a personal money order is liable thereon 
as it might be on a cashier’s check or other 
bank obligation. 81 B.L.J. 669. 


New York (1963) A personal money order 
for $40 was purchased by Witzelberger 
who paid for it with a check on another 
branch of the issuing bank drawn against 
insufficient funds. Witzelberger cashed 
the money order at a check cashing ser- 
vice. The bank dishonored the money 
order stamping thereon the legend “Pay- 
ment Stopped.” It was held that the 
money order is not an ordinary check but 
is a bank obligation and enforceable by 
the check cashing service as a holder in 
due course. Rose Check Cashing Serv. v. 


Chemical Bank N.Y. Trust Co., Civil Ct., 
244 N.Y.S.2d 475, 81 B.L.J. 164. 


§289. Lost check. 


Washington (1964) Where cashier's check 
is lost without indorsement of deceased 
payee, the court may order a bond for the 
funds represented by the lost instrument 
before the issuing bank releases such 
funds. Such an instrument is negotiable 
even though not indorsed, under the Uni- 
form Negotiable Instruments Law. The 
court held that a bond should be required 
of the administrator of the estate of the 
deceased payee. Mar v. Washington Mu- 
tual Savings Bank, 64 Wash.2d 608, 394 
P.2d 367, 81 B.L.J. 905. 


§292.1. Conflict of laws. 

“Some Conflict of Laws Problems Relating 
to Negotiable Instruments,” article by 
William O. Morris, surveys the subject of 
conflict of laws where an instrument cross- 
es a state line. 81 B.L.J. 565. 


COLLECTIONS 


§336.5. Automated collections. 


“The Certified Check—A Special Handling 
Item in Automation,” article by W. T. 
Windsor, Jr., describes the problems un- 
der automation in handling certified 
checks and questions utility of certified 
checks in a number of situations. 81 B.L.J. 
480. 


“Some Legal Implications of the Use of 
Computers in the Banking Business,” arti- 
cle by Roy N. Freed, surveys general legal 
problems encountered from the use by 
banks of computers. 81 B.L.J. 753. 
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CONFLICT OF LAWS 


§337.5. Validity of note. 


Louisiana (1963) Where Mississippi pur- 
chasers of liquor gave note payable in 
Mississippi for purchase completed in 
Louisiana, Louisiana courts could enforce 
notes despite claim that purchase violated 
Mississippi prohibition statute which pro- 
vided that debt for liquors is not collect- 
ible. That statute did not invalidate notes 
but merely made them unenforceable in 
Mississippi. They are enforceable in Lou- 
isiana. Bologna Brothers v. Morrissey, La. 
App., 154 So.2d 455, 81 B.L.J. 174. 


CONSIDERATION 


Instances of sufficient considera- 
tion. 


Florida (1963) Release of third party claim- 
ant given to insurance company for auto- 
mobile accident is good consideration for 
check issued by insurance company to 
claimant, even where it developed that 
check had been issued by mistake as in- 
surance policy had expired prior to time 
of accident. Krasnek v. Maryland Cas- 
ualty Co., Fla. App., 158 So.2d 580, 81 
B.L.J. 358. 


§342. 


Oregon (1963) A note given by prospec- 
tive buyer of real estate to a broker as 
earnest money in connection with offer to 
purchase property, which offer was ac- 
cepted by vendors, is issued for consid- 
eration, where sale was never consum- 
mated through action of buyer. Broker 
may sue on note in his own name as payee 
of note and seller of property need not 
be brought into the case. Medak v. De- 
Prez, 386 P.2d 805, 81 B.L.J. 456. 


§345. 


Illinois (1963) Where check for loan was 
not made to order of nonprofit corpora- 
tion which executed note, corporation is 
not liable on note. Evidence showed that 
loan was made to secretary-treasurer of 
corporation. Stickelber v. Lyric Theatre, 
Ill. App., 193 N.E.2d 622, 81 B.L.J. 363. 


— Debt of third person. 


Washington (1963) Where buyer of busi- 
ness borrowed money from plaintiff lender 
to pay seller and lender delivered loan 
check to seller, which seller indorsed and 
returned to seller to satisfy previous debt 
of seller to lender, and where lender did 
not refund the difference between previ- 
ous debt and loan check to seller at once, 
but instead sent seller payments received 
by lender-plaintiff from buyer, there was 
good consideration. Christie v. Gmeiner, 
384 P.2d 812, 81 B.L.J. 364. 


$348. 


Louisiana (1964) Where a note is given 
to cover bad checks issued by employee 
of maker, and where checks were given 
by employee to purchase automobile, it 
was held that the note was not given for 
illegal consideration (avoiding prosecu- 
tion) but for debt owed by employee for 
automobile. Davis-Delcambre Motors v. 
Simon, 163 So0.2d 775, 81 B.L.J. 832, re- 
versing 154 So.2d 775, 81 B.L.J. 265. 


Illegal consideration. 


Louisiana (1963) Where a note is given 
to cover bad checks issued by employee 
of maker, the consideration for the note 
is not the employee’s debt but is forbear- 
ance of prosecution for the bad checks. 
Failure to prosecute and promise to sup- 
press prosecution for that crime is illegal 
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and consideration for the note fails. Davis- 
Delcambre Motors v. Simon, Ct. of App., 
154 So.2d 775, 81 B.L.J. 265. 


New Jersey (1963) Where Reiner had a 
business in New Jersey and retained a 
New York attorney not admitted in New 
Jersey to effect settlements with Reiner’s 
business creditors, all but one of whom 
were in New Jersey, and to perform other 
legal services involving New Jersey law, 
a mortgage given on Reiner’s home to 
secure legal fees due the New York at- 
torney is based on illegal consideration 
and is invalid. Appell v. Reiner, 81 N.J. 
Super. 229, 195 A.2d 310, 81 B.L.J. 546. 


§352. Want or failure of consideration. 


California (1963) Where parties agreed 
that holder of notes would transfer them 
for note of purchasers and securities, there 
was failure of consideration, upon refusal 
of holder to indorse notes without re- 
course and deliver them to purchasers. 
Calabrese v. Rexall Drug & Chemical Co., 
Dist. Ct. of App., 32 Cal. Rptr. 665, 81 
B.L.J. 454. 


Oklahoma (1964) Maker purchased used 
automobile for price of $595. He paid 
$100 down and gave note for $856.08 
transferred to finance company. There 
was no evidence that maker agreed to a 
greater time-sale price. It was held that 
finance company was not holder in due 
course and that there was partial failure 
of consideration. Finance company might 
recover only $495 plus 10% interest less 
amounts paid on note. There was partial 
failure of consideration. Sanco Finance 
Co. v. Canon, 391 P.2d 817, 81 B.L.J. 1020. 


CONTRACTS 


§361. Construction. 


California (1963) Where a note is to be 
repaid at the rate of 50 cents for each 
1,000 board feet of lumber cut at sawmill, 
and note is assigned to plaintiff, maker 
cannot avoid liability on ground he had 
oral agreement with payee that note 
would be payable only if there was a 
profit. Watson v. Peirce, Dist. Ct. of App., 
31 Cal. Rptr. 574, 81 B.L.J. 80. . 


§365. Christmas savings club agreement. 


Maryland (1963) Holders of Christmas 
Club and similar accounts are not share- 
holders of savings and loan association 
but are general creditors. Upon receiver- 
ship of association, such Christmas Club 
holders are entitled to priority over reg- 
ular shareholders of the association. Fam- 
ily Savings & Loan Assn. Protective Com- 
mittee v. Stewart, 194 A.2d 118, 81 B.L.J. 
424. 


CORPORATIONS 


§370. Foreign corporations. 


“Rights of Out-of-state Banks to Act as 
Fiduciary Without Qualifying to Do Bus- 
iness,” by Leon Schaefler, surveys in tab- 
ular form such laws. 81 B.L.J. 397. 


U.S. District Court, District of Columbia 
(1963) Loan company is subject to suit 
in District of Columbia even though for- 
eign corporation where it made loan in 
District of Columbia and designated es- 
crow agent in District to receive payments 
on loan. Contract was made in District. 
Loan company is doing business in Dis- 
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trict within statute appointing agent for 
service of process. Central Insurance 
Agency v. Financial Credit Corp., 222 F. 
Supp. 627, 81 B.L.J. 453. 


California (1963) Finance company, a Kan- 
sas corporation, and wholly owned sub- 
sidiary of airplane manufacturer which 
financed in three years some 400 aircraft 
purchased in California and which sent 
its personnel into California frequently 
and repossessed airplanes there is doing 
business in California and is thus amen- 
able to service of process there in action 
to set aside certain allegedly fraudulent 
conveyances. Pope v. National Aero Fi- 
nance Co., 33 Cal. Rptr. 889, 81 B.L.J. 362. 


CREDIT UNIONS 


§380.3. In general. 


Colorado (1963) Power of attorney given 
to credit union for loan permitting latter 
to act for borrower-employee in collecting 
funds due latter from retirement system 
is revocable and payment made by re- 
tirement system to credit union after 
notice of revocation was given by em- 
ployee, who had resigned his employ- 
ment, was improper. Power could not be 
one coupled with an interest, in view of 
state statute prohibiting assignment of 
such retirement rights. Public Employees’ 
Retirement Association v. Johnson, 385 
P.2d 415, 81 B.L.J. 418. 


Illinois (1963) A new trial is required in 
an action by a credit union now in liqui- 
dation to recover from a borrower, where 
it appeared that credit union records were 
in bad shape because of embezzlements 
by credit union employee, that prejudicial 
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evidence was introduced as to contribu- 
tions to credit union by owner of news- 
paper to cover embezzlements and as to 
large past profits earned by credit union, 
resulting in jury verdict for borrower. 
Chicago Daily News Employees’ Credit 
Union v. Reed, Ill. App., 192 N.E.2d 447, 
81 B.L.J. 174. 


Minnesota (1963) Credit union may not 
recover from nonmember co-maker of 
notes also signed by borrowing members. 
While credit union may charge 1% per 
month interest on loans to members, gen- 
eral usury laws govern loans to non- 
members. Contention that nonmember co- 
maker is guarantor and thus not entitled 
to assert defense that principal debtor 
may not assert will not be sustained 
where nonmember signed as co-maker 
and notes do not refer to him as guaran- 
tor. Nonmember co-maker may assert 
usury defense. Twin City Co-op Credit 
Union v. Bartlett, 123 N.W.2d 675, 81 
B.L.J. 159. 


New York (1963) Loans by Federal credit 
union are subject to Federal Credit Union 
Act maximum rate of 1% per month on 
unpaid balances and are not subject to 
state usury limitations. But evidence as 
to whether loan was in fact usurious pre- 
sents triable issue. Brooklyn Jenapo Fed- 
eral Credit Union v. Schucher, S. Ct., 
Spec. Term, 245 N.Y.S.2d 637, 81 B.L.J. 
737. 


DELIVERY 


§383. Necessity for delivery. 


District of Columbia (1963) Where plain- 
tiff finance company received note trans- 
ferred by seller and then transferred note 


INDEX 


without indorsement to another person 
and did not have possession of the note 
at the time action was commenced on the 
note, plaintiff was not holder and could 
not exercise rights of holder, even though 
plaintiff subsequently reacquired note. 
Johnson v. United Securities Corp., 194 
A.2d 132, 81 B.L.J. 454. 


§384. Presumption of delivery. 


Missouri (1963) Under N.I.L. effective de- 
livery requires unconditional physical 
transfer of notes which must be consented 
to by payee. Where payee returned notes 
to obtain thereon indorsements of officers 
of corporate maker and such indorsements 
were obtained, delivery of notes took 
place after the indorsements were ob- 
tained. Since notes were indorsed by of- 
ficers of maker before delivery, notice of 
dishonor is necessary to hold officers on 
notes. Bakelite Co. v. Miller, 372 $.W.2d 
867, 81 B.L.J. 545. 


DEPOSITS 


§395. Notice not to pay deposit. 


New York (1963) Negligence of savings 
and loan association in permitting unau- 
thorized withdrawal from corporate ac- 
count after receiving warning from one 
of authorized signers is proximate cause 
of loss, where withdrawal was made pur- 
suant to invalid corporate resolution and 
without passbook. Fact that withdrawal 
was by check to order of corporate de- 
positor made no difference. High Point 
Chemical Co. v. New York Federal Sav. 


& Loan Assn., S. Ct., Spec. Term, 241 
N.Y.S.2d 671, 81 B.L.J. 145. 


§397. Disclosure of depositor’s balance. 


U.S. District Court, E.D. Pennsylvania 
(1963) Court may require Federal savings 
and loan to furnish shareholder a list of 
shareholders with addresses and number 
of shares held, against contention that 
Federal regulations are silent on that 
matter and against contention that list 
would in effect reveal amount of each 
account. Durnin v. Allentown Federal 
Savings & Loan Assn., 218 F.Supp. 716, 
81 B.L.J. 335. 


§404. General deposits. 


Nebraska (1963) Where account is opened 
with deposit of check and ordinary deposit 
slip is used without special notations, 
deposit is general deposit and not special 
deposit. Oral evidence may not be used 
to show contrary understanding. Bank 
held liable for charging checks drawn 
by another person against depositor’s ac- 
count. Glass v. Nebraska State Bank, 122 
N.W.2d 882, B.L.J. 174. 


§412. Deposits by corporate officials and 
other agents. 


North Carolina (1964) Where employee of 
corporation opened corporate account 
with deposit of corporate funds and a 
forged corporate resolution authorizing 
the agent to sign corporate checks, the 
bank may not defend on the basis of 
apparent authority of the agent merely 
because he makes deposits to the credit 
of his principal. While the local “payment 
of forged or raised check statute” requires 


notice to the bank of forgeries within 60 
days after return to the depositor of the 
bank statement and cancelled checks, the 
bank must show when the cancelled 
forged checks were returned to the de- 
positor. Nationwide Homes v. First-Citi- 
zens Bank &Trust Co., 136 S.E.2d 202, 
81 B.L.J. 808. 


— Principal’s checks indorsed and 
deposited in agent’s account. 


U.S. District Court, W.D. North Carolina 
(1964) Employee of bank depositor who 
had authority to sign checks if they were 
co-signed by another authorized signer 
drew a number of checks to order of bank 
and either cashed them or deposited 
proceeds to employee’s own account. It 
was held that the fidelity insurer of the 
bank depositor had right of subrogation 
to make claim against bank but that 
contract of deposit relieved bank of lia- 
bility in such instances by a provision re- 
lieving the bank from liability in all deal- 
ings with an authorized signer of company 
checks. Maryland Casualty Co. v. Bank 
of Charlotte, 227 F. Supp. 649, 81 B.L.J. 
812. 


§413. 


Louisiana (1963) Decedent bookkeeper 
periodically embezzled from corporate 
depositor through unauthorized with- 
drawals of amounts of cash when making 
deposits of checks to corporation. Bank 
statements periodically furnished corpo- 
rate depositor would show such cash with- 
drawals. The bank was held not liable on 
the ground that as between two innocent 
persons the one who most contributed to 
the loss should bear the consequences. 
But recovery by corporation from estate 
of embezzler was allowed. McKenzie & 
Monk Inc. v. Ouachita Nat. Bank, La. 
App., 159 So.2d 304, 81 B.L.J. 832. 
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Texas (1963) Where local manager de- 
posited in his own account checks to the 
order of his corporate principal and bank 
permitted manager to withdraw the pro- 
ceeds of the checks, the bank is not liable 
to the corporation. This is not a case of 
collecting on forged indorsements but 
question is whether a collecting bank 
must police its depositors’ withdrawals 
when the bank is innocent of any wrong- 
doing on the part of the depositor and 
is not itself benefiting from such account. 
American Tank & Mfg. Co. v. First Na- 
tional Bank, Tex. Civ. App., 370 S.W.2d 
948, 81 B.L.J. 168. 


Texas (1964) Where bookkeeper regularly 
deposited checks to the order of her em- 
ployer but, without authorization, drew 
small amounts of cash when she depos- 
ited checks, and where depositor had 
access to records and might have discov- 
ered what happened, it was question of 
fact whether depositor’s negligence was 
sufficient to preclude recovery from bank. 
First National Bank v. Fults, Tex. Civ. 
App., 380 S.W.2d 894, 81 B.L.J. 1052. 


$416. Deposits by executors and admin- 
istrators. 


Texas (1964) Where government insurance 
check was drawn to order of widow of 
deceased as administratrix and she depos- 
ited check in bank and then personally 
withdrew the proceeds or permitted her 
new husband to do so, the bank is not 
liable unless it had actual knowledge that 
the proceeds of the check were going to 
persons not entitled to them. Mere knowl- 
edge that the depositor is a fiduciary is 
not enough. U. S. Fidelity & Guaranty 
Co. v. Texas Bank & Trust Co., Tex. Civ. 
App., 380 S.W.2d 900, 81 B.L.J. 1046. 
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§420. Deposits by minors. 


Florida (1964) A mother and minor daugh- 
ter set up a joint savings account. While 
mother was ill, daughter, accompanied by 
her aunt, withdrew deposit without pre- 
senting passbook on daughter's certifica- 
tion that passbook was lost. Money was 
necessary for emergency care of daughter 
while mother was ill. In action by mother 
to recover from bank amount so with- 
drawn, it was held that bank was entitled 
to judgment. Florida has both “deposit 
in two names” law and “deposit by minor” 
law. Kramer v. First Nat. Bank, Fla. App., 
163 So.2d 341, 81 B.L.J. 926. 


§427.1. 


Florida (1964) A mother and minor daugh- 
ter set up a joint savings account. While 
mother was ill, daughter, accompanied by 
her aunt, withdrew deposit without pre- 
senting passbook on daughter’s certifica- 
tion that passbook was lost. Money was 
necessary for emergency care of daughter 
while mother was ill. In action by mother 
to recover from bank amount so with- 
drawn, it was held that bank was entitled 
to judgment. Florida has both “deposit in 
two names” law and “deposit by minor” 
law. Kramer v. First Nat. Bank, Fla. App., 
163 So.2d 341, 81 B.L.J. 926. 


Deposits in two names — Florida. 


§444.5. — Tennessee. 


Tennessee (1963) Where joint account is 
set up in name of husband and wife and 
husband deposits in account proceeds of 
illegally redeemed U.S. savings bonds, 
bank is entiled to set off such proceeds 


upon learning of the illegality against 
claim of nonresident wife that she is 
entitled to the account which had been 
assigned to her by husband. Marlowe v. 
First State Bank, Tenn. App., 371 S.W.2d 
826, 81 B.L.J. 456. 


$446. 


Washington (1963) Where signature card 
stated that decedent alone had title to 
account which was also stated to be a 
joint account with right of survivorship, 
and signature card was signed by guardian 
for decedent, and where in certain in- 
stances, other party had made withdraw- 
als, there was no joint account with right 
of survivorship, but only an account on 
which the other person had purported 
authority to draw. In re Leinweber’s Es- 
tate, 384 P.2d 856, 81 B.L.J. 267. 


— Washington. 


Survivor entitled to fund — Ar- 
kansas. 


Arkansas (1963) Depositor who directed 
bank employee to add names of his chil- 
dren to his account but who had never 
had signature card filled out and who 
had never informed children of his act 
did not manifest intent to create joint 
account within terms of “deposit in two 
names” law. Deposit passes to depositor’s 
estate rather than the children, upon de- 
positor’s death. Ratliff v. Ratliff, 372 S.W. 
2d 216, 81 B.L.J. 350. 


§449.1. 
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§452. — Illinois. 


Illinois (1963) Where spinster carried ac- 
count for many years in joint names of 
herself and woman with whom she lived, 
other woman had title to account upon 
spinster’s death, to exclusion of nieces 
and nephews. Illinois deposit in two 
names law not only protects the bank but 
provides method for creating joint ac- 
count effective between the depositors. 
In re Vollmer’s Estate, Ill. App. 195 N.E. 
2d 44, 81 B.L.J. 644. 


Illinois (1964) Decedent and survivor 
opened joint savings account with de- 
cedent’s funds, decedent taking passbook. 
Later decedent loaned money to survivor 
and took note which decedent later tried 
to collect. On death-bed, decedent ob- 
tained lawyer who drew will leaving re- 
siduary estate to relatives in Yugoslavia. 
Will did not mention joint account. It 
was held that, under the circumstances, 
there was no clear and convincing evi- 
dence that decedent had intended a gift 
of the joint deposit to the survivor and 
the latter was not entitled to the deposit. 
Murgic v. Granite City Trust & Savings 
Bank, Ill. App., 197 N.E.2d 112, 81 B.L.J. 
645. 


§456. — Michigan 


Michigan (1963) Where checking account 
was opened by uncle and nephew in both 
names using uncle’s funds and signature 
card did not specify that account was to 
be paid to survivor, the bank is liable to 
the estate of the decedent uncle for 
paying the account funds to the surviving 
nephew with knowledge of the uncle’s 
death. An account may be joint during 
the lifetime of the parties without ipso 


facto carrying the right of survivorship. 
Leib v. Genesee Merchants Bank & Trust 
Co., 123 N.W.2d 140, 81 B.L.J. 345. 


§457.2. — Missouri. 


Missouri (1964) An elderly woman who 
apparently disliked nearest relatives trans- 
ferred savings account to joint account 
with close friend and neighbor. It was 
held that the transfer is valid unless there 
is proof of mental incapacity or undue 
influence and that, under the particular 
circumstances, there was no such proof. 
Flynn v. Union Nat. Bank, Mo. App., 378 
S.W.2d 1, 81 B.L.J. 833. 


Missouri (1964) Certificates of deposit in 
banks and investment certificates in build- 
ing and loan associations in two names 
do not pass to joint payees upon death, 
since holder of certificates retained control 
thereof during her lifetime, and no com- 
pleted gift was made prior to death. Jen- 
kins v. Meyer, 380 S.W.2d 315, 81 B.L.J. 
914. 


§459. — New York. 


New York (1963) Decedent husband open- 
ed joint account with wife (later declared 
incompetent) and later closed account and 
opened new account with son. After hus- 
band’s death, son withdrew balance in 
second joint account. It was held that 
committee for incompetent wife was en- 
titled to trial on issue whether husband, 
when he opened joint account with wife, 
intended to establish joint tenancy, there- 
by vesting in wife title to half the balance. 
Bricker v. Krimer, 13 N.Y.S.2d 22, 191 
N.E.2d 795, 241 N.Y.S.2d 413, 81 B.L.J. 
341. 
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New York (1962) Where a joint savings 
account is opened payable to the survivor 
by a decedent in his name and that of 
another person, the other person as sur- 
vivor is entitled to the deposit in the ab- 
sence of proof of incompetence or that 
decedent was under any restraint or mis- 
apprehension or that account was opened 
in joint names for temporary convenience. 
Burden of such proof is on the person 
seeking to claim from the surviving joint 
depositor. In re Donleavy’s Estate, Surr., 
244 N.Y.S.2d 730, 81 B.L.J. 645. 


New York (1964) Where decedent opened 
two joint accounts in Federal savings and 
loan associations in name of decedent and 
another person with funds of decedent, 
the other person, the survivor, was en- 
titled to the accounts, rather than the 
estate of the decedent, where it did not 
appear that decedent was incompetent or 
under any restraint or misapprehension. 
Provision of New York law in accounts in 
two names applies to Federal savings and 
loan associations. In re Nova’s Will, Sur- 
rogate, 246 N.Y.S.2d 28, 81 B.L.J. 646. 


New York (1964) Where father changed 
his bank account to joint account with 
daughter, payable to either or survivor, 
and daughter withdrew entire account, 
father was entitled to recover half the 
account summarily, but there is rebut- 
table presumption that he gave the re- 
maining half to the daughter. A full trial 
is necessary to determine if father can 
recover the remaining half. Williams v. 
Menz, App. Div., 246 N.Y.S.2d 886, 81 
B.L.J. 646. 


New York (1964) Where an elderly woman 
in a nursing home set up a joint account 


with her sister, the evidence failed to 
show that the woman intended to set up 
the account as a joint and survivorship 
account, but rather that she intended the 
joint account in order to enable the co- 
depositor to pay her expenses. Wilder v. 
Troy Savings Bank, App. Div., 250 N.Y.S. 
2d 112, 81 B.L.J. 1069. 


§460. — Ohio. 


Ohio (1962) Decedent had joint account 
with first wife. After divorce, decedent 
had the bank change the account to his 
name alone and continued to make de- 
posits and withdrawals. After remarriage, 
the account was placed in the name of 
decedent and second wife. It was held 
that the second wife was entitled to the 
account. Hoffman v. Vetter, Ohio App., 
192 N.E.2d 249, 81 B.L.J. 267. 


§461.7. — West Virginia. 


West Virginia (1964) Under “two name” 
statute applicable to building and loan 
accounts, surviving wife is not entitled 
to account unless there is joint tenancy 
agreement. The different language in the 
banking “deposits in two names” law 
would permit a different result. De Long 
v. Farmers Building and Loan Assn., 137 
S.E.2d 11, 81 B.L.J. 1005. 


§462. Deposits in trust. 


New Jersey (1964) Under amended New 
Jersey “deposit in trust” law beneficiary 
named in trust savings account is entitled 
to the amount of the deposit upon the 
depositor’s death. In re Kloppenberg, 82 
N.J. Super. 117, 196 A.2d 800, 81 B.L.J. 
645. 
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New York (1963) Where bank had account 
in name of depositor in trust for another 
person and depositor became incompetent 
and later died, the bank had no authority 
to permit the person appointed as com- 
mittee for the incompetent depositor to 
withdraw the deposit without court order. 
However, the bank was permitted to re- 
cover over against the committee. Gor- 
finkel v. First Nat. Bank, App. Div., 244 
N.Y.S.2d 877, 81 B.L.J. 646. 


§463. — Valid gift or trust through me- 


dium of trust deposit. 


South Dakota (1964) Where certificates of 
deposit are payable to decedent and 
payable on death to decedent’s brother, 
they are ineffective to transfer title upon 
death, since they are invalid attempts to 
transfer property on death without con- 
forming to will requirements. The “de- 
posit in two names” law does not apply 
and the jurisdiction has no “deposit in 
trust” law. Northwestern Nat. Bank v. 
Daniel, 127 N.W.2d 714, 81 B.L.J. 822. 


— Rule in New York as to tentative 
trusts. 

New York (1964) A “Totten” trust (a sav- 
ings deposit in trust for another person) 
is revoked by express provision in will of 
depositor leaving deposit to a different 
person, where bank book is not in posses- 
sion of beneficiary of “Totten” trust. In re 
Stein’s Will, Surrogate, 249 N.Y.S.2d 223, 
81 B.L.J. 833. 


§464, 


DRAFTS 


§472.5. Drafts generally. 
New York (1964) Where New York bank 


sent draft on Cuban drawee to Cuba 
bank, draft was paid, but funds were not 
transferred to New York, and where Cu- 
ban bank was nationalized, New York 
bank, upon receiving some other funds of 
Cuban bank, should have notified holder 
of draft before applying funds to indebt- 
edness of another nationalized Cuban 
firm. Hydrocarbon Processing Corp. v. 
Chemical New York Trust Co., App. Div., 
247 N.Y.S.2d 42, 81 B.L.J. 534. 


DURESS 


$475. What constitutes duress. 


New York (1964) A corporation owed 
stockholder Roberts $15,000 for engi- 
neering services. Stockholder Grad ob- 
tained options from Roberts and other 
stockholders to purchase all stock of the 
corporation. When Grad decided to ex- 
ercise the option he transferred the cor- 
porate property to himself individually. 
Roberts then refused to surrender his 
stock unless Grad agreed to pay Roberts 
$10,000 cash and give a note for $5,000. 
Later Grad sued for return of $10,000 and 
cancellation of note. It was held that 
there was no duress connected with the 
cash payment or the giving of the note. 
Grad v. Roberts, 14 N.Y.2d 70, 198 N.E. 
2d 26, 81 B.L.J. 736. 


New York (1963) Where defendant, with- 
out legal justification, refused to comply 
with a certain contract with plaintiff un- 
less plaintiff paid defendant $15,000, and 
where plaintiff paid that sum through a 
$10,000 payment and $5,000 note, and 
where breach would have caused plaintiff 
to lose substantial profits, the payment 
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and the note were made under duress. 
Grad v. Roberts, App. Div., 242 N.Y.S.2d 
462, 81 B.L.J. 455, reversed 14 N.Y.2d 70, 
198 N.E.2d 26, 81 B.L.J. 736. 


EVIDENCE 


§478. Admissibility of evidence. 


Louisiana (1963) Oral evidence is admis- 
sible to show that holder of note agreed 
to refund for prepayment of note, where 
holder had written letter to maker en- 
closing a partial refund. The oral evi- 
dence is admissible to prove an ambigu- 
ous written admission by the holder. Glass 
v. Alphonse Mortgage Co., La. App., 157 
So.2d 620, 81 B.L.J. 455. 


FEDERAL RESERVE BANKS 


§538.5. Loans for purchase of stock. 


“A Note on Regulation U,” article by 
Robert C. Effros, discusses what sort of 
loans for stock purchase are subject to 
the margin requirements of Federal Re- 
serve Regulation U. 81 B.L.J. 208. 


FORGED PAPER 


§552. Drawee may not recover money 
paid on check bearing forged sig- 
nature. 


Mississippi (1963) Where a stranger ap- 
peared at drive-in-teller window with 
forged checks and collected part of the 
amount thereof in cash while requesting 


ses 


credit of the balance to the payee’s ac- 
count, and where the bank collected the 
checks from the drawee bank, and where 
the forgery of the drawer’s signature was 
subsequently discovered, the drawee bank 
may not recover from the cashing-collect- 
ing bank on the basis of the latter’s neg- 
ligence. First National Bank v. Deposit 
Guaranty Bank & Trust Co., 156 So.2d 
814, 81 B.L.J. 410. 


§556. Drawee allowed to recover money 
paid on check bearing forged sig- 
nature. 


New York (1963) Check was given to or- 
der of Mindy Auto Collision Inc. to pay 
for car. Check was turned over to another 
person unindorsed by payee. The other 
person indorsed check in name of Mindy 
Auto Collision, W. Karnell, Owner. The 
check was collected by a bank from the 
drawee bank. Upon discovery that the 
car had been stolen, drawer was permitted 
recovery from drawee bank, that bank 
recovered from collecting bank and col- 
lecting bank recovered from person who 
had indorsed the check. Under the facts, 
the indorsement was a forgery. Rothbard 
v. Royal State Bank, Civil Ct., 241 N.Y.S. 
2d 32, 81 B.L.J. 175. 


Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 


Florida (1964) Drawer drew check to joint 
order of husband and wife. Husband in- 
dorsed check and forged wife’s indorse- 
ment. In action by drawer against drawee 
bank paying check, it was held that com- 
plaint showed no loss or injury to drawer 
and should be dismissed. Bank of Miami 
Beach v. Newman, Fla. App., 163 So.2d 
333, 81 B.L.J. 668. 


§560. 
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§564. Drawee bank may recover money 
paid on forged indorsement. 


South Carolina (1964) Drawee bank may 
not recover from bank cashing checks on 
forget indorsements where drawee did not 
reimburse drawers of checks but latter 
was reimbursed through surety bond in 
favor of manufacturing concern. Drawee 
showed no loss and may not recover de- 
spite cashing bank’s guaranty of prior in- 
dorsements. County Bank v. South Caro- 
lina Nat. Bank, 137 S.E.2d 281, 81 B.L.J. 
1058. 


§569. Drawee bank may recover money 
paid on forged indorsement — ac- 
tion by collecting agent. 


U.S. District Court, $.D. New York (1964) 
New York law and not Federal law ap- 
plies to action over by bank which col- 
lected government checks with forged 
indorsements against prior indorser of 
checks. Under New York law, statute of 
limitations runs when checks are sent for 
payment by prior indorser and recovery 
by bank is therefore barred. This is so 
even though Government, under Federal 
law, was able to recover from bank. U.S. 
v. Manufacturers Hanover Trust Co., 231 
F. Supp. 160, 81 B.L.J. 889. 


§572. Depositor’s duty to examine re- 
turned vouchers and report irreg- 


ularities to bank. 


Georgia (1963) Letter from drawer to bank 
notifying latter of irregularities and stat- 
ing that genuineness of indorsements on 
“various checks” has been questioned is 
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not the notice required under «*atute re- 
lieving bank of liability for paying checks 
with forged indorsements unless within 
one year after payment written notice of 
such forged indorsements is given to the 
bank. Indemnity Ins. Co. v. Fulton Nat. 
Bank, Ga. App., 133 S.E.2d 43, 81 B.L.]. 
732. 


North Carolina (1964) Where employee of 
corporation opened corporate account 
with deposit of corporate funds and a 
forged corporate resolution authorizing 
the agent to sign corporate checks, the 
bank may not defend on the basis of 
apparent authority of the agent merely 
because he makes deposits to the credit 
of his principal. While the local “payment 
of forged or raised check statute” requires 
notice to the bank of forgeries within 60 
days after return to the depositor of the 
bank statement and cancelled checks, the 
bank must show when the cancelled 
forged checks were returned to the de- 
positor. Nationwide Homes v. First-Citi- 
zens Bank & Trust Co., 136 S.E.2d 202, 
81 B.L.J. 808. 


— Examination entrusted to em- 
ployee guilty of forgery. 


New Jersey (1964) Secretary of bank de- 
positor forged a number of checks on his 
account. Secretary was entrusted with ex- 
amination of depositor’s bank statements 
and cancelled checks. Under the circum- 
stances, the fraud should have been dis- 
covered by the depositor or by an honest 
employee and the bank is not liable for 
paying the forged checks. Clarke v. Cam- 
den Trust Co., 84 N.J.Super. 304, 201 A.2d 
762, 81 B.L.J. 1062. 


§576. 
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$577. — Depositor not required to look 


for forged indorsements. 


Texas (1964) A woman appeared at a bank 
representing herself to be executrix of a 
decedent and had a draft drawn for the 
amount of an account in a savings and 
loan association. The association drew a 
check for the amount of the account to 
the order of the executrix and sent it to 
the bank. The imposter forged the payee’s 
indorsement and the check was collected 
from the drawee bank. The bank dealing 
with the imposter was held liable. The 
association was not required to examine 
the indorsement on the check although it 
had the payee’s true signature on hand. 
The “imposter” rule was not applied since 
the drawer had no contact with the im- 
poster. First State Bank v. Oak Cliff Sav. 
& Loan Assn., Tex. Civ. App., 379 S.W.2d 
952, 81 B.L.J. 871. 


§578. — Depositor’s duty to give notice 
upon discovering forged in- 


dorsements. 


U.S. District Court, S.D. New York (1964) 
A bank is liable for collecting government 
checks bearing forged payee’s indorse- 
ments where the Government gives notice 
within the six year period prescribed by 
Federal statute, 31 U.S.C. §129. However, 
a prior indorser who did not receive such 
notice within six years is not liable. In 
view of the six year notice statute, the 
defense of laches is not available against 
the United States. U.S. v. Manufacturers 
Hanover Trust Co., 229 F. Supp. 544, 81 
B.L.J. 884. 


Drawee bank paying check on 
forged indorsement held liable to 
true owners — collecting bank held 
liable. 

Oklahoma (1964) Drawer of checks paid 
on forged indorsements sued drawee bank. 
Drawee bank impleaded collecting bank 
and person who cashed checks. Dismissal 
with respect to drawee and collecting 
banks was granted but it was held that 
person who cashed checks might never- 
theless be held liable to drawer, even 
though not originally sued by drawer. 
Wells v. Loveless Mfg. Corp., 392 P.2d 
381, 81 B.L.J. 826. 


§581. 


§583. — Collecting bank held not liable. 
New York (1963) The drawer of a check 
has no cause of action against a bank 
which collected a check on a forged in- 
dorsement. Aritor Corp. v. Chase Man- 
hattan Bank, Sup. Ct., Spec. Term, 240 
N.Y.S.2d 615, 81 B.L.J. 174. 


Utah (1964) A bank which collected an 
insurance draft from another bank on 
which one of the payees had forged the 
indorsement of the other payee is liable 
to the drawer of the draft. The delay in 
notifying the bank of the forgery, caused 
by a third person not a party to the draft, 
cannot be imputed to the drawer of the 
draft. Commercial Insurance Co. v. First 
Security Bank, 389 P.2d 742, 81 B.L.J. 531. 


§588. Check delivered to impersonator — 
rights of drawee bank. 


Oklahoma (1964) A person appeared at 
the drawee bank with a check to the order 
of a printing firm. The bank refused to 
cash the check but issued a cashier’s check 
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to the order of the printing firm. Later a 
person purporting to represent the print- 
ing firm opened an account in the name 
of that firm at a different bank and col- 
lected the cashier’s check through that 
account on a forged indorsement. The 
indorsement on the original check was 
also forged. The bank issuing the cashier’s 
check was entitled to recover from banks 
which had handled that instrument for 
collection. First Nat. Bank v. Liberty 
Nat. Bank, 392 P.2d 747, 81 B.L.J. 879. 


§589. 


Texas (1964) A woman appeared at a bank 
representing herself to be executrix of a 
decedent and had a draft drawn for the 
amount of an account in a savings and 
loan association. The association drew a 
check for the amount of the account to 
the order of the executrix and sent it to 
the bank. The imposter forged the payee’s 
indorsement and the check was collected 
from the drawee bank. The bank dealing 
with the imposter was held liable. The 
association was not required to examine 
the indorsement on the check although it 
had the payee’s true signature on hand. 
The “imposter” rule was not applied since 
the drawer had no contact with the im- 
poster. First State Bank v. Oak Cliff Sav. 
& Loan Assn., Tex. Civ. App., 379 S.W.2d 
952, 81 B.L.J. 871. 


— Rights of drawer. 


§593.5. Forged indorsement on cashier's 


check. 


Oklahoma (1964) A person appeared at 
the drawee bank with a check to the 
order of a printing firm. The bank re- 
fused to cash the check but issued a 
cashier's check to the order of the print- 
ing firm. Later a person purporting to 
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represent the printing firm opened an ac- 
count in the name of that firm at a dif- 
ferent bank and collected the cashier’s 
check through that account on a forged 
indorsement. The indorsement on the 
original check was also forged. The bank 
issuing the cashier’s check was entitled to 
recover from banks which had handled 
that instrument for collection. First Nat. 
Bank v. Liberty Nat. Bank, 392 P.2d 747, 
81 B.L.J. 879. 


New York (1963) Bank which issued cash- 
ier’s check on forged letter of instructions, 
payable to order of person whose signa- 
ture was forged on letter of instructions, 
may recover from second bank which col- 
lected cashier’s check on forged indorse- 
ment of payee. The liability of collecting 
bank on its guarantee of prior indorse- 
ments is absolute. First National City 
Bank v. Manufacturers Trust Co., Civil 
Ct., 240 N.Y.S.2d 669, 81 B.L.J. 266. 


FRAUD 


§598. 


Georgia (1963) The defense of fraud in the 
procurement or inducement is not avail- 
able against a holder in due course, al- 
though the defense of fraud in the factum 
is available. In this instance, the court 
denied a claim that the person who ob- 
tained a note distracted the maker and 
then substituted a note for greater amount. 
Such defense is not good against trans- 
feree of note who is holder in due course. 
Moore v. Southern Discount Co., Ga. 
App., 132 S.E.2d 101, 81 B.L.J. 265. 


Instrument obtained by fraud. 


— 
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GIFTS 
§605. Gifts of securities. 


Kentucky (1964) Gifts of stock certificates, 
bonds, notes, cashier’s checks, and savings 
and loan accounts held effective after 
death, where all such investments were 
either in the joint name of the decedent 
and another person, in the name of the 
decedent in trust for another person, or 
in the name of another person. The gifts 
were upheld even though decedent col- 
lected income from investments during 
his life. They were regarded as third 
party beneficiary contracts. Hensley v. 
Ball, 380 S.W.2d 279, 81 B.L.J. 908. 


§606. Gifts of bank deposits. 


Connecticut (1963) Where decedent, after 
fracturing her hip severely, several days 
later gave step-daughter keys to safe de- 
posit box and then died from injury a few 
days later, there was a valid gift causa 
mortis. Lawrence v. Hartford Nat. Bank 
& Trust Co., 24 Conn. Sup. 419, 193 A.2d 
56, 81 B.L.J. 80. 


§608. Contents of safe deposit box. 


Connecticut (1963) Where decedent, after 
fracturing her hip severely, several days 
later gave step-daughter keys to safe de- 
posit box and then died from injury a few 
days later, there was a valid gift causa 
mortis. Lawrence v. Hartford Nat. Bank 
& Trust Co., 24 Conn. Sup. 419, 193 A.2d 
506, 81 B.L.J. 80. 


GUARANTY 


§616. Construction of contract of guar- 
anty. 
Florida (1963) A guaranty of all indebted- 
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ness of borrower to bank, whether now 
existing or hereafter arising or created, 
including all extensions or renewals plus 
interest, costs and fees, applies to all fu- 
ture indebtedness not in excess of the 
stated maximum amount, and applies to 
any increase of indebtedness within max- 
imum amount, where the indebtedness 
initially covered had been reduced in 
amount and thereafter increased. Gibbs 
v. American National Bank, Fila. App. . 
155 So.2d 651, 81 B.L.J. 80. 


§620. Release of guarantor. 


Florida (1963) Where bank issued letters 
of credit for purchase of imported auto- 
mobiles and secured guaranty of defend- 
ant, where automobiles on arrival were 
stored in warehouse under bank’s control 
and were later unlawfully released by 
bank officer, guarantor is relieved of lia- 
bility on guaranty. Bank officer was not 
acting as agent for importer. Central 
Bank & Trust Co. v. Banner Trading Co., 
Fla. App., 157 So.2d 201, 81 B.L.J. 544. 


HOLDERS IN DUE COURSE 


§630. Holder must take without notice 
of defect. 


West Virginia (1963) Innocent purchaser 
of stolen automobile from used car dealer 
who later became insolvent is liable on 
note given for balance of purchase price 
and indorsed to bank, which took note as 
holder for value and in due course with- 
out knowledge of the theft. The fact that 
a chattel mortgage is attached to the note 
does not change the result. Cotton States 
Mut. Ins. Co. v. Bibbee, 131 S.E.2d 745, 
81 B.L.J. 266. 
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§631. — Where holder is not charged 
with notice. 

New Jersey (1964) Where finance com- 
pany supplied note forms and regularly 
discounted paper of seller of coin-oper- 
ated laundry equipment, such facts of 
themselves do not show bad faith depriv- 
ing finance company of holder in due 
course status. Talcott, Inc. v. Shulman, 
82 N.J. Super. 438, 198 A.2d 98, 81 B.L.J. 
612. 


§639. Holder must take in good faith. 


Georgia (1963) Bank which cashed check 
for $4,000 when payee had small balance 
is holder in due course. Bank acted in 
good faith even though it made no in- 
quiry. Check was cashed by wife of payee 
who indorsed check for payee with his 
oral authority. Wife of payee who in- 
dorsed for him was employee of bank. 
Bank may recover from check from 
drawer who had stopped payment. At- 
lantic National Bank v. Edmund, Ct. of 
App., 132 S.E.2d 103, 81 B.L.J. 173. 


Pennsylvania (1963) Where Peoples Na- 
tional Fund takes $1,079.40 note due in 
three days for $831 from payee and where 
Peoples has such knowledge of affairs of 
payee to justify conclusion that further 
inquiry would disclose fraud on maker, 
Peoples is not holder in due course under 
Uniform Commercial Code §3-302(1) re- 
quiring that holder in due course take in 
good faith, defined as honesty in fact. 
Norman v. World Wide Distributors, Inc., 
Super. Ct., 195 A.2d 115, 81 B.L.J. 600. 


§642. Holder must take instrument be- 
fore maturity — Time of acquiring 
demand notes. 


Georgia (1964) Where a transferee ac- 
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quired a note payable on demand, the 
transferee is not a holder in due course 
and defense is available against trans- 
feree. Allegation that note was executed 
by 90-year-old woman who did not un- 
derstand what she was doing and that 
there was no consideration state cause 
of action in suit to cancel note and enjoin 
sale of property securing note. Stephens 
v. Meyer, 135 S.E.2d 894, 81 B.L.J. 832. 


§646. Holder must take for value — Held 
not to be value. 


Iowa (1964) Where holder takes a check 
and credits the amount thereof on note 
given by third party and check is dishon- 
ored, mere act of so crediting the amount 
on the note does not make holder a holder 
for value and defense of usury may be 
raised against such holder. Peterson v. 
Modjeska, 125 N.W.2d 751, 81 B.L.J. 545. 


§660. Burden of proof. 


Oklahoma (1963) Where makers introduce 
evidence that note was obtained by them 
by fraud, burden is on holder of note to 
prove he is holder in due course. Evi- 
dence supports finding that holder in this 
instance is not holder in due course. Sanco 
Finance Co. v. Neal, 387 P.2d 113, 81 
B.L.J. 603. 


Pennsylvania (1963) Prima facie holder in 
due course status is shown by production 
of notes and admission of their execution; 
but, upon introduction of evidence that 
payee received notes from maker for pur- 
pose of discount only, it became burden 
of holder to prove holder in due course 
status. Failure to charge jury on shifting 
of burden requires new trial. Penneys v. 
Segal, 189 A.2d 185, 81 B.L.J. 175. 
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INCOMPLETE INSTRUMENTS 
$662. Implied authority to fill in blank 
spaces. 


Oklahoma (1964) Where check was being 
filled in and phone call interrupted proc- 
ess and payee completed filling in by use 
of checkwriter in drawer’s office, held 
check up and said he had completed filling 
it in and then left, bank properly paid 
check, even though filled in for $5200, 
rather than $520. Alteration of hand- 
written $520 amount in figures to $5200 
makes no difference, under the circum- 
stances, since payee had implied author- 
ity to complete amount in words. Pitts v. 
First State Bank, 390 P.2d 867, 81 B.L.J. 
727. 


INDORSEMENTS 


§674. 


Massachusetts (1963) Maker of note to 
order of “Greenlaw & Sons Roofing & 
Siding Co.” may not question indorsement 
of note signed “Greenlaw & Sons by 
George M. Greenlaw” under Uniform 
Commercial Code §3-203, particularly 
where there is no indication that named 
payee and indorser were not the same. 
Watertown Federal Savings and Loan 
Assn. v. Spanks, 193 N.E.2d 333, 81 B.L.J. 
248. 


Form of indorsement. 


§688. Striking out indorsement. 


Louisiana (1964) Where automobile dealer 
had maker execute note to own order and 
then indorse it in blank, note became 
bearer paper, even though dealer had 
specially indorsed note to finance com- 
pany and had later reacquired note with- 
out indorsement. Holder may strike in- 
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dorsements not necessary to own title. 
Polk Chevrolet Inc. v. Vicaro, La. App., 
162 So.2d 761, 81 B.L.J. 926. 


Mississippi (1964) Payee of four notes in- 
dorsed them in blank and the notes were 
then indorsed by a third party to the order 
of a bank. They were reacquired by the 
payee without any indorsement of the 
bank. It was held that the payee might 
assert a claim against the maker’s estate 
on the notes since, under the Negotiable 
Instruments Law, the holder may strike 
out any indorsements not necessary to his 
own title. Central Optical Merchandising 
Co. v. Lowe’s Estate, 160 So.2d 673, 81 
B.L.J. 981. 


§693. Release of indorser — Releasing se- 
curity. 


Virginia (1963) Automobile dealer took 
note from buyer of automobile and trans- 
ferred note with his indorsement to plain- 
tiff. When buyer defaulted, plaintiff, 
without dealer's knowledge, had buyer 
transfer title of automobile (security on 
note) to plaintiff. It was held that this 
act impaired the security and discharged 
dealer from possible liability as indorser. 
Joyner v. Graybeal, 132 S.E.2d 467, 81 
B.LJ. 457. 


§695. Qualified indorsements. 


Arkansas (1963) Indorsement stating “For 
Value received I hereby assign, transfer, 
set over and convey all of my interest in 
and to the note on the reverse side to- 
gether with the security therefor” is a 
qualified indorsement and indorser is not 
liable thereon to subsequent holder under 
the N.LL. in effect for this case. Ouachita 
Industries Inc. v. Anderson, 370 S.W.2d 
813, 81 B.L.J. 447. 
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INSURANCE 


§712. 


Alabama (1963) Bank liable for fire loss 
where it took mortgage on property call- 
ing for monthly payments including 
monthly fire insurance premium and 
where it developed bank failed to obtain 
fire insurance on property. First National 
Bank v. Dowdell, 157 So.2d 221, 81 B.L.]J. 
237. 


Liability on policies in general. 


§713. 


U.S. Court of Appeals, 6th Circuit (1964) 
Clause E in forgery bond with $500,000 
coverage applied to losses resulting from 
purchase or extension of credit on faith 
of securities, documents or instruments. 
Clause D in bond with $1,500,000 cover- 
age applied to losses through forgery or 
alteration on the faith of any advices or 
instructions to the insured bank. Where 
losses occurred through discount or pur- 
chase by bank of notes secured by chattel 
mortgages and auto leasing agreements 
and signatures on notes, chattel mortga- 
ges and leasing agreements were forged, 
Clause E applied to the claim. Liberty 
Nat. Bank & Trust Co. v. National Surety 
Corp., 330 F.2d 697, 81 B.L.J. 816. 


— Forgery insurance. 


§714. — Where surety not liable. 


U.S. Court of Appeals, 4th Cir. (1963) 
Bankers blanket bond which covered loss 
through counterfeiting or forgery as to 
any signature but which excludes cover- 
age for any loss resulting from default on 
any loan does not cover loss arising from 
loan on accounts receivable where ficti- 
tious invoices evidencing spurious ac- 
counts receivable were turned over to 
bank by borrower. North Carolina Na- 


tional Bank v. U.S. Casualty Co., 317 F.2d 
304, 81 B.L.J. 172. 


§719. 


New York (1964) Mortgagee bank which 
collected additional payments with mort- 
gage payments for escrow fund for pay- 
ment of fire insurance premiums is not 
liable for fire loss for alleged negligence 
in paying premiums from escrow account. 
Fire insurer held liable to mortgagor on 
ground of failing to give proper notice of 
cancellation of policy. Boyce v. National 
Commercial Bank & Trust Co., S. Ct., 
247 N.Y.S.2d 521, 81 B.L.J. 1019. 


— Fire insurance. 


§721. 


“Dishonesty’ Within the Meaning of 
Bankers’ Blanket Bonds,” article by John 
D. O’Malley, discusses how standard 
clauses of bankers’ blanket bonds are con- 
strued with respect to various acts of dis- 
honesty wherein banks are defrauded, and 
what acts are covered by such bonds. 81 
B.L.J. 941. 


Fidelity bonds in general. 


§731. 


U.S. District Court, W.D. North Carolina 
(1964) Employee of bank depositor who 
had authority to sign checks if they were 
co-signed by another authorized signer 
drew a number of checks to order of bank 
and either cashed them or deposited pro- 
ceeds to employee’s own account. It was 
held that the fidelity insurer of the bank 
depositor had right of subrogation to make 
claim against bank but that contract of 
deposit relieved bank of liability in such 
instances by a provision relieving the bank 
from liability in all dealings with an au- 
thorized signer of company checks. Mary- 
land Casualty Co. v. Bank of Charlotte, 
227 F. Supp. 649, 81 B.L.J. 812. 


Rights of surety to subrogation. 
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California (1963) Paid surety of a deposi- 
tor under a fidelity bond may stand in the 
shoes of the depositor and sue a bank 
which had negligently and against local 
custom permitted an employee of the de- 
positor without proper identification to 
open an account and clear through the 
account a forged check. Although both 
the surety and the bank are innocent 
parties, the equities favor the surety over 
the negligent bank, even though the 
surety is compensated. Hartford Accident 
& Indemnity Co. v. All American Nut Co., 
Cal. Rptr. 23, 81 B.L.J. 334. 


Oklahoma (1963) A paid surety company 
may not recover from bank which cashed 
forged drafts drawn by court clerk even 
though surety had made good to county 
for which it had given bond. Subrogation 
does not apply unless the equities of the 
party seeking subrogation are superior to 
those of the party against whom it is 
sought. In this instance the bank is also 
an innocent victim of the fraud. Fidelity 
& Casualty Co. v. National Bank of Tulsa, 
388 P.2d 497, 81 B.L.J. 334. 


South Carolina (1963) Where employee of 
depositor caused checks to be issued on 
bank to fictitious payees and cashed them 
on forged indorsements, depositor may 
recover from bank paying on forged in- 
dorsements, even though surety had re- 
imbursed depositor. In this instance, 
surety had advanced loss to depositor in 
the form of a loan, without interest, re- 
payable only from any recovery of the 
depositor against the bank. Recovery was 
allowed even though, in this jurisdiction, 
a paid surety is not entitled to subroga- 
tion. Singletary & Son, Inc. v. Lake City 
State Bank, 133 S.E2d. 118, 81 B.L.J. 331. 


xxxi 
§734. Time of giving notice of claim. 


U.S. District Court, Virginia (1963) Where 
executrix of estate cashed government 
bonds at bank through having signature 
of other beneficiary of estate forged and 
where cashing bank learned of this in 
July but did not report it to its insurance 
carrier under banker's blanket bond until 
following May, insurance carrier is not 
liable, even though delay in reporting 
loss occurred through bank’s reliance on 
release of defrauded party, which release 
was later voided by a court. Mt. Vernon 
Bank & Trust Co. v. Aetna Cas. & Surety 
Co., 224 F. Supp. 666, 81 B.L.J. 593. 


§739.5. Loan insurance (credit insurance). 


Georgia (1964) Betts borrowed from a 
bank giving a security deed on certain 
realty. He then conveyed the property to 
Brown who assumed and agreed to pay 
the debt. Later Brown was in default 
and the bank took a renewal note signed 
by both Betts and Brown. The bank also 
obtained credit life insurance on Betts’ 
life. Betts died and the credit insurance 
proceeds paid the debt in full. It was 
held that the credit insurance policy in- 
sured the debtor, not the debt, and that 
payment of the insurance proceeds to 
extinguish the debt was the same as if 
Betts as surety had paid the debt. Betts’ 
widow was subrogated against Brown, the 
principal debtor. Betts v. Brown, 136 
S.E.2d 365, 81 B.L.J. 784. 


Illinois (1964) Automobile was repossessed 
on November 2 with buyer two months in 
default. Finance company sent November 
7 letter to buyer stating that it was storing 
automobile and would sell it in 10 days if 
no arrangements are made within that 


== 


period. Buyer died on November 24. 
Credit life insurance policy provided that 
it expired 15 days after repossession. It 
was held that repossession took place on 
November 2 and not November 17 (10 
days after November 7 letter) and that 
credit life insurance policy was not in 
effect. Carl v. General Motors Acceptance 
Corp., Ill. App., 199 N.E.2d 452, 81 B.L.J. 
1019. 


Louisiana (1963) Where credit life in- 
surance policy provided that the amount 
of insurance on the life of each debtor 
shall be equal to the unpaid balance of 
his current contract indebtedness but not 
to exceed certain stated amounts depend- 
ent on age of the insured, there is no lim- 
itation on the number of loans which 
could be insured on any one person and 
policy covers each such loan and not the 
aggregate of all loans to the same debtor- 
insured. Chalmette Finance Corp. v. All 
American Assurance Co., La. App., 158 
So.2d 844, 81 B.L.J. 545. 


Louisiana (1963) A credit life insurance 
policy provided that borrower must be 
physically able to perform usual duties of 
his livelihood at time loan is made. In- 
sured had received medical discharge 
from employment as welder but had gone 
into real estate sales work at time of loan. 
It was held that, upon borrower's death, 
the credit insurer was liable on the policy 
but was not liable for attorney’s fees, etc., 
since there was no provision in the policy 
for such fees. Ethyl Employees Federal 
Credit Union v. Cooper, La. App., 159 
So.2d 610, 81 B.L.J. 735. 


Texas (1963) Where there is no evidence 
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that bank gave insurance company state- 
ment of insurability of borrower covered 
under group credit life insurance policy 
issued to bank and where group policy 
had been maintained on new bank bor- 
rowers for nearly three years, there is no 
requirement that insurability of borrower 
be shown where borrower had cancer at 
time of loan. National Empire Life Ins. 
Co. v. First Nat. Bank, Tex. Civ. App., 
371 S.W.2d 592, 81 B.L.J. 457. 


INTEREST 


§740. Construction and validity of inter- 
est clause. 


Massachusetts (1963) Statute requiring 
that “the rate of interest or its equivalent 
in money” be disclosed in connection with 
certain mortgage loans is complied with 
by statement of principal sum loaned, a 
flat amount stated as “the rate of interest 
or its equivalent in money,” the period 
of the loan and the fact that installments 
are to be paid the 8th of every month 
starting with January 8, 1962. The “equiv- 
alent in money” requirement was com- 
plied with. The statute does not require 
disclosure of the rate of interest on 
amount to be applied from each payment 
to principal and interest, particularly since 
another statute permits borrower to obtain 
a receipt stating the amount of each pay- 
ment applied to principal and interest. 
Remy v. Sher, 194 N.E.2d 106, 81 B.L.J. 
535. 
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JUDGMENT NOTES 


§763. Jurisdiction of court. 


Wyoming (1964) Confession of judgment 
on note containing warrant of attorney 
(judgment note) may be vacated where 
obligor presents defense of fraud on the 
part of the payee of the note of which 
holder had knowledge. Westring v. Chey- 
enne Nat. Bank, 393 P.2d 119, 81 B.L.J. 
1020. 


LETTERS OF CREDIT 


$766. Letters of credit. 


U.S. Court of Appeals, 7th Cir. (1964) A 
bank in Chicago issued an irrevocable 
letter of credit on behalf of a steel broker 
in favor of a steel supplier secured by 
another letter of credit issued by a dif- 
ferent bank in favor of the steel broker. 
Although the former bank received a tele- 
gram from salesman of broker not to 
honor documents called for in bank’s let- 
ter of credit, bank was required to honor 
letter of credit if documents conformed. 
When bank bound itself under irrevocable 
letter of credit it was holder for value for 
draft drawn under the other letter of 
credit which it presented to the other 
bank. Decker Steel Co. v. Exchange Nat. 
Bank, 330 F.2d 82, 81 B.L.J. 690. 


§767. 


New York (1964) A New York bank issued 
a $50,000 traveler’s letter of credit calling 
for drafts to be presented through a 
correspondent bank, be signed in the 
presence of the correspondent bank and 
the signature compared with that on an 


— Bank’s refusal to pay. 
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identification card issued to the customer. 
On June 15, the bank notified its cor- 
respondents not to negotiate drafts under 
the credit. One June 14, a Swiss corpo- 
ration, through a Swiss bank, airmailed to 
the issuer a purported draft in the form 
of an ordinary check. The formalities 
with respect to identifying the signature 
were not observed and the customer was 
then in Brazil, not Switzerland. The court 
denied recovery to the Swiss corporation 
upon dishonor of the nonconforming draft. 
The possible anticipatory breach by the 
issuing bank did not affect the result. 
Ufitec v. Trade Bank & Trust Co., App. 
Div., 249 N.Y.S.2d 557, 81 B.L.J. 697. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off 
Against Depositor 


§772. Obligation of bank to set-off de- 
posit. 


U.S. Court of Appeals, 5th Cir. (1963) 
Bank’s right of set-off against insolvent 
borrower may be exercised when bor- 
rower files Chapter 11 petition under 
Bankruptcy Act, but is lost if not then ex- 
ercised. First National Bank v. Davis, 317 
F.2d 771, 81 B.L.J. 172. 


GENERAL LIENS 


$821.1. 


U.S. Court of Appeals, 4th Cir. (1964) 
Bank lender may recover automobile 
seized for liquor law violation since bank 
before making loan had routinely checked 


Liens in general. 
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with local police and liquor control board 
and found no record of violations on part 
of prospective borrower. U.S. v. North 
Carolina Nat. Bank, 336 F.2d 248, 81 
B.L.J. 962. 


U.S. Court of Appeals, 5th Cir. (1964) 
Holder of security interest in automobile 
seized for carrying contraband under Fed- 
eral law (carrying marijuana) may not set 
up lack of forfeiture or mitigation of pen- 
alty, except by application to Secretary of 
the Treasury. General Finance Corp. v. 
U.S., 333 F.2d 681, 81 B.L.J. 878. 


U.S. Court of Appeals, 8th Cir. (1964) 
Filing of factor’s lien agreement complies 
with Minnesota Factor’s Lien Act where 
nature of debtor’s business is unusual and 
debtor has only one location, even though 
filed agreement does not describe mer- 
chandise or accounts subject to lien. 
Lender is entitled to security as against 
claim of debtor’s trustee in bankruptcy. 
Factor’s Lien Act permits general de- 
scription of merchandise and accounts 
arising from sale thereof and validates 
“substantial” compliance with the Act. 
Solomon v. Northwestern tate Bank, 327 
F.2d 720, 81 B.L.J. 530. 


Arizona (1964) Young bought automobile 
on time in Pennsylvania. Finance com- 
pany retained certificate of title. Young 
requested finance company to let him 
have certificate of title so he could register 
automobile in Ohio. When he obtained 
title certificate, he took automobile to 
Arizona and sold it to dealer there, after 
forging on the certificate a statement that 
the lien had been satisfied. It was held 
that the finance company, by giving the 
purchaser the certificate of title, was neg- 
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ligent and was estopped to claim the 
automobile from the dealer. General Mo- 
tors Acceptance Corp. v. Hill, 390 P.2d 
843, 81 B.L.J. 643. 


§821.2. Priority of liens. 


Nebraska (1963) A bank took assignment 
of conditional sales contract relating to 
automobile and also took certificate of 
title but did not record conditional sales 
contract. Then automobile purchaser ob- 
tained duplicate certificate of title on rep- 
resentation that original had been lost 
and borrowed on the automobile giving 
a chattel mortgage to a finance company. 
It was held that the finance company pre- 
vailed over the bank. First Nat. Bank v. 
Provident Finance Co., 125 N.W.2d 78, 
81 B.L.J. 643. 


New York (1963) In action to foreclose 
mortgage on real estate, the United States 
asserted a lien on a judgment in its favor 
and liens were also asserted for real estate 
taxes and water rates. A Federal judgment 
lien is a creation of state law but, when 
created, Federal law determines its pri- 
ority. Such a Federal judgment lien in 
New York has priority over liens for real 
estate taxes and similar charges. Dime 
Savings Bank v. Beecher, S. Ct., Spec. 
Term, 248 N.Y.S.2d 1003, 81 B.L.J. 928. 


Texas (1963) Artisan’s lien on airplane 
granted under Texas Constitution will not 
prevail over subsequent chattel mortgage, 
since there is no provision for recording 
artisan’s lien and since there was no filing 
of any claim under artisan’s lien under 
the Federal Aviation Act. Continental 
Radio Co. v. Continental Bank & Trust 
Co., Ct. Civ. App., 369 S.W.2d 359, 81 
B.LJ. 155. 


| 


INDEX 


§821.5. Tax liens. 


U.S. District Court, S.D. California (1964) 
The United States served notice on a 
bank of levy on all property or rights of 
property belonging to a depositor who 
was also a borrower from the bank, the 
notice covering unpaid withholding taxes. 
The bank, after receiving the notice of 
levy, set off against the depositor’s ac- 
count, his indebtedness due the bank. It 
was held that the claim of the United 
States had priority to the claim of the 
bank with respect to the deposit. U.S. v. 
Bank of America, 229 F.Supp. 906, 81 
B.L.J. 925. 


New York (1963) A filed Federal tax lien 
has priority over advances by mortgagee 
to pay real estate taxes, insurance premi- 
ums, water rates and other advances re- 
lating to the mortgaged property, where 
such advances do not create choate liens 
attaching prior to the time the Federal 
tax lien attaches. Southold Savings Bank 
v. Finkelstein, County Ct. 243 N.Y.S.2d 
397, 81 B.L.J. 456. 


LOST OR STOLEN INSTRUMENTS 


§828.2. Proof of instrument generally. 


Mississippi (1964) Holder was entitled to 
sue on lost note and to collect thereon 
where there was evidence supporting 
terms of lost note and where obligor had 
no evidence to support payment of sums 
beyond that credited in records of holder. 
Davis V. Agents Finance Corp., 164 So.2d 
449, 81 B.L.J. 634. 


MAKER 


§832. Liability of maker — joint makers. 


Texas (1963) One of two joint signers of 
a note may be held liable on the note 
alone without necessity of joining other 
maker, even though former is an accom- 
modation maker and such fact is known 
to payee of note or holder. Under the 
circumstances the party claiming to be 
an accommodation maker was the only 
one sued; the other maker (presumably 
the principal debtor) could not be found. 
Reed v. Buck, 370 S.W.2d 867, 81 B.L.J. 
457. 


MATURITY 
§841. Computing time — Where no time 
of payment specified. 


Indiana (1964) A note stated “8-13-1947 
I owe B. E. Rainier Seven Hundred & 
Fifty ($750.00) of this date.” The note 
was signed at the bottom. It was held that 
the note was a demand note and a written 
contract for purpose of the statute of 
limitations. Michael v. Rainier, Ind. App., 
197 N.E.2d 316 (1964), 81 B.L.J. 832. 


§842. Note payable “on or before.” 


Georgia (1964) Where a contract pursuant 
to which notes are given provides for pay- 
ment on or before maturity of each note, 
the maker may pay before maturity and 
thereby be relieved from paying unearned 
interest. Any contrary oral agreement re- 
specting payment of interest is inadmissi- 
ble. Kuttner v. May Realty Co., 137 S.E. 
2d 637, 81 B.L.J. 1068. 
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MORTGAGES 
Chattel Mortgages 


§868. Person having actual notice. 

U.S. District Court, Montana (1963) Un- 
der Montana law a prior unrecorded chat- 
tel mortgage does not take priority over 
a subsequent attachment levied with 
knowledge of the unrecorded mortgage, 
and the lien of the writ of attachment is 
superior to the lien of the prior unre- 
corded chattel mortgage. Central Bank 
& Trust Co. v. Nelson Inc., 221 F. Supp. 
721, 81 B.L.J. 439. 


Oklahoma (1963) Where furniture was 
sold on conditional sale contract assigned 
to Midwestern and buyer then borrowed 
on same furniture under chattel mortgage, 
and chattel mortgagor filed before condi- 
tional sale assignee, chattel mortgagee 
will not automatically prevail where there 
is evidence mortgagee knew of condi- 
tional sale. Such evidence was given by 
buyer who stated he had informed chattel 
mortgagee of prior conditional sale. Mid- 
western Acceptance Co. v. Allied Finance, 
385 P.2d 492, 81 B.L.J. 364. 


§872. Sufficiency of filing. 

Wyoming (1964) Bryan, who had no in- 
terest in certain trucks, gave note and 
chattel mortgage on trucks to O’Dell, who 
owned trucks. O’Dell assigned note and 
mortgage to bank. Bank filed mortgage 
but failed to deliver to filing officer cer- 
tificates of title to trucks for noting of 
mortgage thereon. Later O’Dell borrowed 
on same trucks from second bank which 
filed subsequent chattel mortgage and 
had it noted on certificates of title. It 
was held that second bank had priority 
of lien on the trucks. Cheyenne Nat. Bank 
v. Citizens Savings Bank, 391 P.2d 933, 
81 B.L.J. 800. 
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§873. Description of mortgaged property. 


Florida (1964) A chattel mortgage covered 
all goods, chattels, fixtures, furnishings, 
stock in trade, together with a trade name 
of a business located at a named address. 
Even though filed first in time, the mort- 
gagee cannot prevail as to certain equip- 
ment sold and delivered to the chattel 
mortgagor by a third person under a 
“retain title” contract. Zacharia v. Abrams, 
Fla. App., 164 So.2d 837, 81 B.L.J. 1018. 


Idaho (1964) A chattel mortgage covered 
all personal property located on certain 
described real estate and after-acquired 
property placed in or on said premises. 
After default, foreclosure and sale was 
effected on mortgagor's property including 
certain personal property located else- 
where than on the described land. It was 
held that the chattel mortgage descrip- 
tion did not justify the taking of such 
additional personal property, and there 
was a conversion. Read v. Downey State 
Bank, 392 P.2d 681, 81 B.L.J. 996. 


§880. Mortgage to secure future ad- 
vances. 


U.S. District Court, E.D. New York (1964) 
Where a collateral loan agreement covers 
loans not exceeding $10,000 at one time 
on filed chattel mortgage covering future 
advances and where for a period of time 
there were no loans outstanding, but ad- 
ditional advances were later made, the 
subsequent advances were valid and the 
security covered such advances, against 
a claim of the borrower's trustee in bank- 
ruptcy. In re Cichanowicz, 226 F. Supp. 
288, 81 B.L.J. 734. 
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§880.2. Mortgage of airplane. 


Texas (1963) Artisan’s lien on airplane 
granted under Texas Constitution will not 
prevail over subsequent chattel mortgage, 
since there is no provision for recording 
artisan’s lien and since there was no filing 
of any claim under artisan’s lien under the 
Federal Aviation Act. Continental Radio 
Co. v. Continental Bank & Trust Co., Ct. 
Civ. App., 369 S.W.2d 359, 81 B.L.J. 155. 


§883.5. Release of mortgage. 


Idaho (1963) Conduct of person who was 
president and general manager of two 
different banks amounted to waiver by 
one of the banks of its lien on equipment 
arising from chattel mortgage, where 
other bank, under president’s direction, 
made loans to third party who in turn 
made loans to chattel mortgagor and 
where president authorized chattel mort- 
gagor to prepare bill of sale to third party 
of such equipment. Idaho Bank of Com- 
merce v. Chastain, 383 P.2d 849, 81 B.L.]. 
265. 


§884. Sale of mortgaged property. 


Ohio (1963) Automobile was sold under 
Kentucky chattel mortgage to purchaser 
in that state. Purchaser took automobile 
to Ohio and made falsified application for 
Ohio certificate of title noting no liens. 
Upon obtaining certificate of title in Ohio, 
purchaser traded the vehicle in on another 
vehicle with an Ohio dealer. It was held 
that the Ohio dealer prevailed against a 
claim by the assignee of the Kentucky 
chattel mortgage. Fayette Investment 
Corp. v. Jack Johnson Chevrolet Co., Ohio 
App., 197 N.E.2d 373, 81 B.L.J. 644. 
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Ohio (1963) Mortgagor gave chattel 
mortgage for a tractor. Later mortgagor 
voluntarily returned the tractor to the 
seller who sold it and then took confession 
of judgment for the deficiency. It was 
held that mortgagee was not entitled to 
deficiency judgment where he failed to 
give the required statutory notice of the 
sale of the chattel, notwithstanding that 
the mortgagor had voluntarily returned 
the chattel. Lisbon Diesel and Supply Inc. 
v. Clement, Ohio App., 198 N.E.2d 926, 
81 B.L.J. 928. 


Oklahoma (1963) Where used car dealer 
floor planned some of his automobiles 
under a chattel mortgage, with power of 
sale in the ordinary course of business, 
sale of certain of the automobiles to other 
dealers is valid as in the ordinary course 
of business, since the practice of sales 
of automobiles between dealers is not 
uncommon. P & E Finance Co. v. Stone- 
cipher, 386 P.2d 765, 81 B.L.J. 644. 


§886. Conflict of laws. 


U.S. Court of Appeals, 7th Cir. (1964) A 
truck dealer sold a truck under a condi- 
tional sales contract executed in Indiana 
to a Michigan buyer. The contract was 
not filed or recorded in either state. Indi- 
ana law requires no such filing or re- 
cording but Michigan law does. It was 
held that Michigan law governed on the 
ground that the dealer knew that the 
truck would be used in Michigan. The 
assignee of the dealer has no right or 
lien in the truck, as against a claim by 
the buyer's trustee in bankruptcy. Brown 
v. Universal C.1.T. Credit Corp., 331 F.2d 
246, 81 B.L.J. 586. 
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Florida (1964) A, chattel mortgage ex- 
ecuted in Missouri on automobile con- 
tained a repossession clause in the event 
of default or insecurity. The mortgagor 
brought the automobile to Florida and 
there exchanged it for another automobile, 
while in default. In a replevin action by 
the Missouri chattel mortgagee against the 
Florida dealer who took the automobile, 
it was held that Florida law would not 
permit repossession but required fore- 
closure procedure. Fincher Motors Inc. 
v. Northwestern Bank & Trust Co., Fla. 
App., 166 So.2d 717, 8i B.L.J. 1068. 


REAL ESTATE MORTGAGES 


§887. Real estate mortgages generally. 


California (1964) Recorded agreement not 
to encumber or convey certain real prop- 
erty, which was executed in connection 
with a property improvement loan, is held 
to have created an equitable mortgage 
which the lender might foreclose against 
a person to whom the property had been 
transferred with apparent knowledge of 
the agreement. Coast Bank v. Minder- 
hout, 38 Cal. Rptr. 505, 392 P.2d 265, 81 
B.LJ. 811. 


NATIONAL BANKS 


§927. Action against national bank. 


North Carolina (1963) A national bank 
which accepted a testamentary trust in a 
county other than where bank has office 
is subject to jurisdiction of court in that 
county in matter affecting bank’s account- 
ing as trustee. Lichtenfels v. North Caro- 
lina National Bank, 132 S.E.2d 360, 81 
B.L.J. 364. 
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NEGOTIABILITY 


Instrument must be certain as to 
amount. 


5948. 


Washington (1963) Provision in a note 
that installments received in payment 
might be applied to payment, at the op- 
tion of the holder, of such advances as 
the holder may have made for taxes, 
assessments or insurance premiums and 
other charges on any property mortgaged 
or pledged to secure the note renders 
note non-negotiable, as not being a 
promise to pay a sum certain, since the 
amount of taxes, etc., is uncertain. Since 
the note is non-negotiable, a defense of 
usury may be raised by the maker. An- 
derson v. Hoard, 387 P.2d 73, 81 B.L.J. 
354. 


§976. Conflict of laws. 


“Some Conflict of Laws Problems Relat- 
ing to Negotiable Instruments,” article by 
William O. Morris, surveys the subject of 
conflict of laws where an instrument 
crosses a state line. 81 B.L.J. 565. 


NOTARIES 


§1000. Liability of notary for damages. 


New Jersey (1964) Where a person known 
to a notary introduced a man and woman 
as the mother and father of the introducer 
and the notary took acknowledgement 
and jurat from those persons in connection 
with a purported execution of a mortgage, 
the notary did not give a false acknowl- 
edgement nor was he negligent, where 
the persons were imposters. The notary 
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was entitled to rely on the representations 
of the person whom he knew who intro- 
duced the other persons. While the notary 
breached his duty in not formally swear- 
ing the persons on the jurat, such breach 
was not causally related to loss of the 
person who made loan on purported 
mortgage. Immerman v. Ostertag, 83 
N.J. Super. 364, 199 A.2d 869, 81 B.L.]. 
777. 


NOTICE OF DISHONOR 


§1043. Excuses for delay. 


Idaho (1963) Delay by holders in present- 
ing note to maker because of difficulty 
locating him is excused in action on note 
against payee-indorser, after holders were 
unable to collect from maker. Delay by 
holders in giving notice of dishonor to 
indorser is also excused where one of 
holders was fatally ill and other holder 
(the wife of ill holder) was caring for ill 
holder. Bradford v. Sturman, 384 P.2d 
64, 81 B.LJ. 173. 


§1058. Proof of notice. 


New York (1963) Notarial certificate lack- 
ing notarial seal indicating that notice of 
dishonor had been given to indorsers of 
note is by itself insufficient to prove that 
notice had been given. Where notary 
stated he did not mail notice of dishonor 
but gave it to another person to mail, 
there is insufficient proof of giving of 
notice. Evidence is insufficient to show 
that notice was given, in action on note 
against indorsers. A. & L. Trading Co. 
v. Herald Square Bakers & Caterers, S. 
Ct., 242 N.Y.S.2d 799, 81 B.L.J. 362. 


XXxix 
OFFICERS AND EMPLOYEES OF BANKS 
§1108. 


Election and qualification of bank 
directors. 


New Jersey (1963) Statute requiring filing 
with bank secretary or cashier of proxy 
and of proxy revocation was complied 
with where stockholders executed new 
proxies to replace former proxies and new 
proxies, though undated, were submitted 
at the stockholders’ meeting. New proxies 
are considered to revoke former proxies. 
Result is that, through cumulative voting, 
plaintiff was elected a director of the bank, 
a national bank. Barclay v. First Nat. 
Bank, 81 N.J. Super 472, 196 A.2d 13. 
Petition denied, 41 N.J. 307, 196 A.2d 530. 
81 B.L.J. 440. 


Wisconsin (1964) Director of Wisconsin 
bank is eligible to serve and is resident 
of state, although he owns home in Colo- 
rado and his family are there. He is con- 
sidered a Wisconsin resident because he 
was born and raised in Wisconsin, is a 
registered voter there and filed income 
tax returns as a resident and spent two- 
thirds of his time in the state. He may 
not be removed under law requiring bank 
directors to be residents of the state. State 
ex rel Linarys v. Dorwin, 126 N.W.2d 49, 
81 B.LJ. 738. 


OVERDRAFTS 
§1155. Rights of bank against party to 
where overdraft check is paid. 
Missouri (1964) Depositor had personal 
account at bank and also had account of 
corporation controlled by him at same 
bank, and depositor drew and cashed two 
checks for $2,500 each, one on each ac- 
count, at teller’s drive-in window. Where 
corporation account was insufficient to 
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cover check on that account, bank was 
entitled to charge corporation check 
against personal account, since depositor 
himself received the cash. Adelstein v. 
Jefferson Bank & Trust Co., 377 S.W.2d 
247, 81 B.L.J. 792. 


PAYMENT 


§1214. Part payment of note. 


Connecticut (1963) Where attorney of 
payee accepted late payment on install- 
ment note and payee ratified act by stat- 
ing that payment had been made on ac- 
count, action alleging note was in default 
and later installments were accelerated 
could not be maintained. Cohan v. Czuch- 
nowski, 2 Conn. Cir. 160, 196 A.2d 610, 
81 B.L.J. 544. 


§1216. Discharge of instrument. 
Oregon (1963) A note given by corporate 
successor to a partnership does not dis- 
charge the partnership note in the absence 
of evidence showing that holders of note 
had agreed to release partnership when 
they took corporation note. Evidence does 
not show that a novation took place. 
Prigge v. Carmichael, 384 P.2d 146, 81 
B.L.J. 266. 


§1224. Payment of checks—where draw- 
ee or drawer fails. 


U.S. District Court, §.D. New York (1963) 
Where bankrupt drew checks on its ac- 
count at bank and mailed them to bank 
for credit to accounts of payees and credit 
was given at one branch on January 17, 
bank did not pay checks at time it gave 
credit. Whether bank had paid checks 
before it learned of drawer’s petition for 
reorganization under Chapter XI of Bank- 


ruptcy Act is matter that must be estab- 
lished by further testimony. Matter of 
American Foam Rubber Corp., 222 F. 
Supp. 679, 81 B.L.J. 544. 


§1228. Several checks constituting over- 
draft. 

Tennessee (1964) Where two checks are 
posted at the same time and the account 
is sufficient to pay either check but not 
both of them, the bank may pay whichever 
check it chooses. The fact that the check 
so paid was to the bank itself is not an 
improper preference and the bank might 
properly return the other check. The 
bank thus is a holder in due course of a 
third check drawn by the holder of the 
dishonored check to the order of the bank 
depositor and may recover on such third 
check from the drawer who had stopped 
payment. Hamilton Nat. Bank v. Swafford, 
376 S.W.2d 470, 81 B.L.J. 715. 


§1233. Stale check. 


Arkansas (1963) The “stale check law” 
which relieves a bank of the duty of 
paying checks over 6 months old was 
adopted for the protection of banks and 
does not extinguish a valid obligation 
merely because it is more than 6 months 
past due. The “stale check law” is not an 
extremely short statute of limitations. 
Holder of stale check given by decedent 
may claim on check against drawer’s 
estate. Hartsook v. Owens, 370 S.W.2d 
69, 81 B.L.J. 173. 


$1244. Payment of unindorsed checks. 


“Liability for Missing Indorsements,” arti- 
cle by John D. O'Malley, surveys legal 
problems arising where a bank pays a 
check lacking a necessary indorsement. 
81 B.L.J. 659. 
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§1257. Check as payment. 


Nebraska (1963) Where Willan gave Far- 
rar a 12 day draft on Willan and then, 
at the end of the 12 day period, gave Far- 
rar a check to take up the draft, the check 
did not operate as payment and Farrar’s 
retention of the check also did not operate 
as payment. The check was not presented 
to drawee bank after phone call disclosed 
that check would not clear. Since draft 
had originally been given to extend an 
oil lease and was not paid by the check 
given at the end of period of lease, the 
lease lapsed. Willan v. Farrar, 124 N.W. 
2d 699, 81 B.L.J. 250. 


§1258. — Check is conditional payment 


merely. 


Minnesota (1964) Real estate was to be 
sold under agreement calling for periodic 
installment payments by buyer to seller. 
When buyer defaulted in payments, seller 
served notice of cancellation of contract 
pursuant to Minnesota statute. Within 
30 day period allowed by law, buyer de- 
livered check in amount sufficient to cover 
deficiencies of payment. Buyer then 
stopped payment on the check and seller 
brought suit on stopped check. It was 
held that the check was not itself payment 
and the cancellation of the contract be- 
came effective; therefore seller could not 
recover on the stopped check. Wayzata 
Enterprises Inc. v. Herman, 128 N.W.2d 
156, 81 B.L.J. 628. 


North Carolina (1964) Where two checks 
are delivered to payee for sales commis- 
sions and one check is unpaid for insuffi- 
cient funds while payment on other check 
is stopped, drawer remains liable on both 
checks, where drawer admits giving them 
and does not allege failure of considera- 


tion. Diemar & Kirk Co. v. Smart Style 
Inc., 134 S.E.2d 134, 81 B.L.J. 546. 


§1264. Check “in full” of disputed claim. 


Texas (1963) Where lessor of land claimed 
damages against lessee disputed by latter, 
but son of lessee and lessor agreed upon 
a settlement and son gave lessor a check 
for such settlement marked “in full pay- 
ment,” the settlement was fully executed 
and lessor had no remaining claim against 
lessee. Thompson v. Pechacek, Tex. Civ. 
App., 365 S.W.2d 207, 81 B.L.J. 175. 


PLEDGE AND COLLATERAL 


§1284. Sale of collateral. 


Florida (1963) Borrower claimed that lend- 
ing bank wrongfully sold stock given as 
collateral for loan. It was held that he 
may not obtain mandatory injunction re- 
quiring bank to replace sold stock by 
market purchase, where he alleged that 
wrongful sale would constitute capital 
gain subjecting borrower to Federal tax. 
Borrower has adequate remedy at law, 
not in equity. First National Bank in St. 
Petersburg v. Ferris, Fla. App., 156 So.2d 
421, 81 B.L.J. 454. 


PRESENTMENT FOR PAYMENT 
§1321. When delay in presentment is 
excused. 


Idaho (1963) Delay by holders in present- 
ing note to maker because of difficulty 
locating him is excused in action on note 
against payee-indorser, after holders were 
unable to collect from maker. Delay by 
holders in giving notice of dishonor to 
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indorser is also excused where one of 
holders was fatally ill and other holder 
(the wife of ill holder) was caring for ill 
holder. Bradford v. Sturman, 384 P.2d 
64, 81 B.L.J. 173. 


PROTEST 
§1331. Protest for non-acceptance and 
non-payment. 
“A.B.A. Transit Instruction Regarding 
Protest Items Revised,” statement of new 
A.B.A. policy requiring protest only where 
item is over $1,000 and shows on its face 
that it is drawn outside the state where 
payable. 81 B.L.J. 41. 


SAFE DEPOSIT COMPANIES 

§1353. Right of access to safe deposit 
box. 
Pennsylvania (1964) Bank improperly de- 
nied surviving co-tenant right of access 
to safe deposit box where executor of 
estate of deceased co-tenant warned bank 
not to permit entry until estate was settled. 
However, court held that under the cir- 
cumstances only nominal damages would 
be allowed. Court disregarded claim of 
surviving co-tenant that she was entitled 
to envelopes of unmarked cash which had 
been in the box and which were later 
removed by executor of deceased co- 
tenant as part of the estate. Stevenson v. 
Economy Bank, 197 A.2d 721, 81 B.L.J. 
503. 


SALES 


§1357. Contracts of sale. 
Colorado (1964) A person rented a car in 


Mississippi, took it to Florida and on a 
forged bill of sale obtained a Florida 
certificate of title. He then sold the car 
to a Kansas dealer. The car was later 
acquired by a Colorado dealer and, under 
a Colorado certificate of title, sold to an 
innocent purchaser there. It was held that 
the auto rental agency might recover the 
car from the innocent Colorado purchaser, 
despite the Colorado certificate of title, 
since the auto rental agency had been 
feloniusly deprived of possession of the 
car. Avis Rent-a-Car System v. Woelfel, 
393 P.2d 551, 81 B.L.J. 993. 


§1357.5. Conditional sales contracts. 


Florida (1963) Conditional seller of auto- 
mobile in Massachusetts may recover pos- 
session of the vehicle when it was brought 
to Florida by the purchaser under the 
Massachusetts conditional sales contract 
and sold to a dealer in Florida, even 
though the Massachusetts purchaser had 
obtained a Florida certificate of title for 
the vehicle before selling it there. Munic- 
ipal Auto Sales Inc. v. Ferry Street Motor 
Sales Inc., 143 So.2d 323, 81 B.L.J. 330. 


Florida (1963) Wall to wall carpeting in- 
stalled by builder in dwelling houses is 
not fixture and not part of real estate 
and is not subject to real estate mortgage. 
Mortgagee cannot prevail over condi- 
tional seller of carpeting, even though 
carpeting was installed over rough floor- 
ing, since carpeting was easily removable 
without damaging real estate. Maas Bros. 
Inc. v. Guaranty Federal Savings & Loan 
Assn., Fla. App., 157 So.2d 528, 81 B.L.J. 
244. 


Indiana (1964) Assignee of seller of mobile 
home under conditional sales contract 
calling for installment payments is en- 
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titled to possession of mobile home upon 
default, free of claim of mobile park oper- 
ator for unpaid rent and services for util- 
ities furnished buyer of mobile home unit. 
Highland Realty Co. v. Indianapolis Mor- 
ris Plan Corp., Ind. App., 199 N.E.2d 110, 
81 B.L.J. 927. 


Ohio (1964) Automobile was purchased 
under conditional sales contract in West 
Virginia which was recorded there. Cer- 
tificate of title issued recorded lien. Pur- 
chaser and another dealer fraudulently 
procured another West Virginia certificate 
of title showing no lien and then dealer 
sold the automobile in Ohio. Ohio pur- 
chaser procured Ohio certificate of title 
upon presenting fraudulent clear West 
Virginia certificate of title. It was held 
that innocent Ohio purchaser prevailed 
against assignee of West Virginia condi- 
tional sales contract. Commercial Credit 
Corp. v. Pottmeyer, 197 N.E.2d 343, 81 
B.LJ. 643. 


Washington (1964) Provisions in retail in- 
stallment contract that action by seller 
to enforce payment shall not waive other 
rights, and that all rights and remedies 
are cumulative, including right of repos- 
session and right to sue for the purchase 
price, are not provisions for a deficiency 
judgment. Therefore the agreement was 
properly filed as a conditional sales con- 
tract and not as a chattel mortgage. In- 
vestment Service Co. v. LaLonde, 389 
P.2d 414, 81 B.L.J. 629. 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. 


California (1964) While a director of a 
savings and loan association has the right 
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within sound discretion of court to inspect 
association’s books and to copy from rec- 
ords, order should permit only one present 
inspection, where there is nothing to indi- 
cate association will not comply in the 
future with the law. Diller v. Flynn, Cal. 
App., 38 Cal. Rptr. 229, 81 B.L.J. 831. 


Maryland (1963) Holders of Christmas 
Club and similar accounts are not share- 
holders of savings and loan association, 
but are general creditors. Upon receiver- 
ship of association, such Christmas Club 
holders are entitled to priority over reg- 
ular shareholders of the association. Fam- 
ily Savings & Loan Assn. Protective Com- 
mittee v. Stewart, 194 A.2d 118, 81 B.L.J. 
424. 


Maryland (1964) A “depositor” in a sav- 
ings and loan association sent in an ap- 
plication to withdraw his savings. The 
withdrawal was not honored since it was 
not on the prescribed withdrawal form, 


‘but the “depositor” was not notified of 


the rejection. A week later the association 
went into receivership. It was held that 
the “depositor” was not a preferred cred- 
itor even if his application for withdrawal 
had been sufficient and “depositor” had to 
take his turn under the rotation system of 
withdrawals. Jolly v. First Union Savings 
& Loan Assn., 201 A.2d 4, 81 B.L.J. 927. 


Massachusetts (1964) Supervisory approval 
of conversion of co-operative bank to Fed- 
eral savings and loan association must be 
set aside where real purpose of conversion 
was to permit merger with another Fed- 
eral savings and loan association in a 
different county, contrary to Massachu- 
setts policy against mergers crossing 
county lines. Chicopee Co-operative Bank 
v. Board of Bank Incorporation, 200 N.E. 
2d 284, 81 B.L.J. 972. 
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Mississippi (1964) Change of location of 
a savings and loan association will not be 
upset where approved by supervisory au- 
thorities just before effective date of new 
savings and loan law. Alleged irregularity 
of application in that meeting was alleg- 
edly not properly called to approve ap- 
plication will not be upset on challenge 
by other savings and loan association 
which could have no interest in regularity 
of meeting. North Mississippi Savings & 
Loan Assn. v. Confederate States Savings 
& Loan Assn., 166 So.2d 119, 81 B.L.J. 
1069. 


Texas (1963) Order of Savings and Loan 
Commission denying branch application 
of savings and loan association was prop- 
erly set aside where not supported by 
evidence. However, the court cannot itself 
grant the branch application. Benson v. 
San Antonio Savings Association, Tex. Civ. 
App., 365 S.W.2d 389, 81 B.L.J. 175. 


Texas (1963) Bank Commissioner may not 
deny application of savings and loan 
association for branch office at proposed 
new shopping center where there is no 
substantial evidence that operation would 
not be profitable, whether or not shopping 
center is completed, or that there would 
be undue injury to another association 
operating in the vicinity. Gibraltar Sav. 
& Loan Assn. v. Faulkner, 371 S.W.2d 
548, 81 B.L.J. 547. 


Texas (1963) Substantial evidence supports 
denial on ground that public convenience 
and advantage would not be served of 
branch application of savings and loan 
association, which seeks branch in grocery 
store chain outlet in new shopping center 
fairly near main office of another savings 
and loan association and two other 
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branches of applicant association. Benson 
v. San Antonio Savings Association, 374 
S.W.2d 423, 81 B.L.J. 547. 


Texas (1964) Texas Savings and Loan 
Commissioner denied charter for a new 
savings and loan association in downtown 
Houston on ground there would be 
excessive number of such associations 
there and population would not show 
promise of adequate support to a new 
association. Ruling of Commissioner was 
overturned by the court on ground that 
evidence did not support his findings. 
The court took the view that such business 
was competitive there but not unduly so 
and there was no evidence that existing 
associations were in any real trouble. 
Gerst v. Cain, Tex. Civ. App., 379 S.W.2d 
699, 81 B.L.J. 928. 


§1358.3. Federal savings and loan asso- 
ciations. 


U.S. District Court, E.D. Pennsylvania 
(1963) Court may compel Federal savings 
and loan to furnish shareholder a list of 
shareholders with addresses and number 
of shares held, against contention that 
Federal regulations are silent on that 
matter and against contention that list 
would in effect reveal amount of each 
account. Durnin v. Allentown Federal 
Savings & Loan Assn., 218 F.Supp. 716, 
81 B.L.J. 335. 


California (1963) Members cannot sue in 
state court for acts arising from internal 
management of Federal savings and 
loan association until they have sought 
administrative remedies from Federal 
Home Loan Banking Board which, by 
regulations, governs internal affairs of 
associations. Reich v. Webb, Dist. Ct. of 
App., 32 Cal. Rptr. 803, 81 B.L.J. 173. 
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SAVINGS BANKS 


§1359. Powers of savings banks. 


New Jersey (1963) Statutes granting sav- 
ings banks incidental powers necessary 
to carry on business and power to receive 
deposits to be repaid on terms not incon- 
sistent with law as may be agreed upon 
between depositor and bank according to 
usual custom of savings banks justify 
savings banks maintaining demand ac- 
counts subject to withdrawal by check, 
where certain savings banks had carried 
on such a practice for many years before 
and since enactment of present Banking 
Act of state, where the Legislature never 
prohibited the practice and where super- 
visory authorities never objected. Hudson 
County National Bank v. Provident Insti- 
tution for Savings, 80 N.J. Super. 339, 193 
A.2d 697, 81 B.L.J. 130. 


SIGNATURE 


81371. 


U.S. Court of Appeals, 3rd Circuit (1963) 
While under Uniform Commercial Code 
§3-403(2) a signer becomes individually 
liable on a note signed with the name of 
a corporation followed by the name of an 
individual without indicating the latter 
signed in a representative capacity, a 
bankruptcy referee may nevertheless go 
“beyond the borders of the note” to 
ascertain the capacity in which the note 
was signed. In re Laskin, 316 F.2d 70, 
81 B.L.J. 172. 


Signature by agent. 


Louisiana (1963) Where maker signs note 
adding “secretary” after signature but 
where note does not name principal, 


signer is personally liable. Parol evidence 
even as between original parties may not 
show different agreement. Gayle-Blevins 
Lumber Co. v. Delhomme, La. App., 159 
So.2d 355, 81 B.L.J. 735. 


STATUTE OF LIMITATIONS 


§1397. Action to recover payment on 
forged instrument. 


US. District Court, $.D. New York (1964) 
New York law and not Federal law applies 
to action over by bank which collected 
Government checks with forged indorse- 
ments against prior indorser of checks. 
Under New York law, statute of limita- 
tions runs when checks are sent for pay- 
ment by prior indorser and recovery by 
bank is therefore barred. This is so even 
though Government, under Federal law, 
was able to recover from bank. U.S. v. 
Manufacturers Hanover Trust Co., 231 F. 
Supp. 160, 81 B.L.J. 889. 


Florida (1964) The three year period of 
limitations governing an action on an 
unwritten contract, rather than the five 
year period governing an action on a 
written contract or an instrument in 
writing, applies to an action by a payee 
whose indorsement on a check has been 
forged against the bank collecting the 
check on the forged indorsement. The 
period begins to run upon discovery of 
the irregular indorsement. Fidelity Nat. 
Bank v. Valachovic, Fla. App., 163 So.2d 
33, 81 B.L.J. 831. 


New York (1964) A wife allegedly forged 
her husband’s indorsement on a check 
drawn to the joint order of husband and 
wife. The loss occurred in 1957. Husband 
sued the bank in which wife deposited 
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the check in 1963. Bank served a third 
party complaint against wife in early 
1964. It was held that the statute of 
limitations had not run in the third party 
action against the wife, since the third 
party action is based on fraud and not 
on a claim of conversion or contract. 
Abel v. Meadowbrook Nat. Bank, Dist. 
Ct., 247 N.Y.S.2d 774, 81 B.L.J. 736. 


STOCK AND STOCKHOLDERS 


§1419. Transfer and sale of stock. 


Georgia (1963) Statute of limitations on 
claim arising from transfer under forged 
stock power runs from time fraud is 
discovered. Commonwealth Investment 
Co. v. Frye, 134 S.E.2d 39, 81 B.L.J. 544 
(affirming Frye v. Commonwealth Invest- 
ment Co., 131 S.E.2d 569, 80 B.L.J. 1083). 


Iowa (1964) Where ten shares of national 
bank stock were sold to Stowell with 
option of sellers to repurchase shares at 
certain price if Stowell should desire to 
dispose of shares and repurchase option 
covered “ten shares of stock assigned to 
me,” repurchase option did not cover 
additional thirty shares issued as stock 
dividend. Smith v. Stowell, 125 N.W.2d 
795, 81 B.L.J. 432. 


Mississippi (1964) A bank stockholder 
entered into a contract to sell half his 
stock to another person. Both parties 
agreed that if either sold his stock, both 
would sell together for the same price. 
It was held that there was no evidence 
of fraud arising out of a confidential 
relationship between the parties and that 
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the contract prohibited unilateral sale by 
one party of his stock. If parties are 
unable to agree on price for joint sale 
by both, stock should be sold at public 
sale and net proceeds divided. Steele v. 
Carmichael, 163 So.2d 663, 81 B.L.j. 833. 


Wisconsin (1964) Four stockholders of 
bank who together held majority of shares 
agreed that none of them would sell his 
stock without offering it to the others at 
80% of book value and that all would vote 
unanimously on various corporate matters. 
The court held that the agreement re- 
stricting sale without first offering stock 
to the others is valid and enforceable, 
whether or not the part of the agreement 
on unanimity is valid, since that part of 
the agreement is separable. Simenstad v. 
Hagen, 126 N.W.2d 529, 81 B.L.J. 834. 


§1426. Voting. 


Kentucky (1963) While a corporation may 
not vote its own stock under Kentucky 
statute, a bank may vote its own stock 
held by it in a fiduciary capacity in favor 
of a merger with another bank. Stock 
held by a bank in its fiduciary capacity 
does not constitute any part of its corpo- 
rate estate. Graves v. Security Trust Co., 
369 S.W.2d 114, 81 B.L.J. 228. 


§1429. Rights of stockholder objecting to 
merger. 


Kentucky (1963) Court will not interfere 
with merger of state bank into national 
bank in stockholder’s action involving 
state bank. That director of bank will be 
director of new bank does not taint trans- 
action with self-interest. The court will 
not interfere on the basis that merger is 
a poor business deal. The naming in 
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merger contract of initial directors of the 
new bank is necessary measure even 
though it temporarily deprives stockhold- 
ers of cumulative voting rights. Kentucky 
law does not prohibit officers of state bank 
acting as proxies. Security Trust Co. v. 
Dabney, 372 S.W.2d 401, 81 B.L.J. 230. 


§1431. Right of national bank stock- 
holder to inspect books. 


New York (1963) Director-stockholder of 
national bank has right to inspect books 
and records of bank, but unnecessary 
interference with conduct of bank’s busi- 
ness is to be avoided. Order is therefore 
limited in duration and as to number of 
persons who may conduct the inspection. 
Cummins v. Flushing National Bank, App. 
Div., 241 N.Y.S.2d 520, 81 B.L.J. 363. 


§1440.5. — Stock exchange liability. 


“Stock Exchange Liability in Member 
Firm Insolvencies,” article by Oscar Las- 
don, discusses situations in which a stock 
exchange might be liable to a broker's 
client where a member firm becomes in- 
solvent. 81 B.L.J. 38. 


STOPPING PAYMENT 


$1470. Stopping payment of cashier's 
check. 

Georgia (1963) A bank may stop payment 

on a treasurer’s check issued by it after 

the bank had erroneously certified an 

ordinary check and overlooked a stop 

payment order thereon, where the treas- 


urer’s check is in the hands of the original 
payee and was issued without considera- 
tion. Wright v. Trust Co. of Georgia, Ga. 
App., 134 $.E.2d 457, 81 B.L.J. 264, 311. 


§1473. Effect of stopping payment. 


Minnesota (1964) Real estate was to be 
sold under agreement calling for periodic 
installment payments by buyer to seller. 
When buyer defaulted in payments, seller 
served notice of cancellation of contract 
pursuant to Minnesota statute. Within 
30 day period allowed by law, buyer 
delivered check in amount sufficient to 
cover deficiencies of payment. Buyer then 
stopped payment on the check and seller 
brought suit on stopped check. It was 
held that the check was not itself payment 
and that the cancellation of the contract 
became effective; therefore seller could 
not recover on the stopped check. Way- 
zata Enterprises Inc. v. Herman, 128 N.W. 
2d 156, 81 B.L.J. 628. 


New York (1964) Where the holder took 
a check with knowledge of a stop payment 
order against it and where payment was 
stopped, the holder is subject to a defense 
of the drawer. Chatham Securities Corp. 
v. Williston & Beane, S. Ct., 246 N.Y.S.2d 
496, 81 B.L.J. 833. 


§1476. Right of bank to recover money 
paid on stopped check. 


Texas (1964) Bank may recover inadver- 
tent payment over stop order from person 
receiving payment under rule of Texas 
courts. Such recovery is permitted even 
where person receiving payment could 
apparently enforce check against drawer. 
First-Wichita National Bank v. Steed, Tex. 
Civ. App., 374 S.W.2d 932, 81 B.L.J. 624. 
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SURETIES 
§1485. Rights and liabilities of sureties 
— Signature obtained by misrep- 
resentation or fraud. 


Ohio (1963) Where lender induces person 
to become co-signer on note and withholds 
from co-signer information that principal- 
signer is in default on his loan, but instead 
tells co-signer that principal has adequate 
income to meet loan payments, court is 
justified in finding there was fraud and 
misleading information given co-signer 
and action against co-signer by lender 
may be dismissed. Modern Finance Co. 
v. Crawford, Ohio App., 192 N.E.2d 70, 
81 B.L.J. 362. 


TAXATION 


§1499. Taxation of stock transfers. 


U.S. Court of Appeals, 4th Cir. (1964) 
Where state bank merged into national 
bank under charter of latter, original issue 
stamp tax was due with respect to stock 
of resulting national bank issued for stock 
of merging state bank. Fidelity-Baltimore 
Nat. Bank v. U.S., 328 F.2d 953, 81 B.L.J. 
431. 


§1503.5. Bank taxation generally. 


“More Than 100% State Income Taxation 
in Banking Decried,” article by Martin 
Saxe and Lloyd D. Keigwin, criticizes 
tendency of states to tax local activities 
of out-of-state banks. 81 B.L.J. 471. 
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§1505. Taxation of national banks—Real 
and personal property. 


California (1964) Electronic computer 
systems installed in buildings owned by a 
national bank are fixtures and are thus 
taxable as improvements on real property 
and not as personal property. Bank of 
America V. County of Los Angeles, Cal. 
App., 36 Cal. Rptr. 413, 81 B.L.J. 247. 


State tax on national bank shares 
— Discriminatory legislation. 


Nebraska (1964) State tax on bank stock 
permits no deduction of the value of stock 
owned by the bank in another domestic 
corporation. The tax on corporate stock 
generally permits such a deduction. De- 
nial of such a deduction for banks violates 
the state constitutional requirement that 
taxes uniform as a class be levied by 
valuation on intangible property. Conten- 
tion that bank and business corporation 
be treated differently for tax purposes is 
rejected. First Nat. Bank & Trust Co. v. 
Lancaster, 128 N.W.2d 820, 81 B.L.J. 830. 


§1511. 


§1517.5. 


Missouri (1963) A municipal license fee 
upon “loan companies” does not apply to 
savings and loan association in city limits, 
since Missouri tax on annual dividend 
yields on accounts in such associations is 
expressly in lieu of all other taxes, with 
certain stated exceptions. City of Poplar 
Bluff v. Poplar Bluff Loan & Bldg. Assn., 
Mo. App., 369 S.W.2d 764, 81 B.L.J. 265. 


Savings and loan associations. 


§1522. Income tax. 


“The Taxation of Capital Gains and 
Losses and Commercial Bank Portfolio 
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Management,” article by L. Wayne Dob- 
son, discusses capital gains and losses in 
relation to banking operations. 81 B.L.J. 
189. 


§1528. Deductions. 


U.S. Court of Appeals, 5th Cir. (1964) 
A bank had losses for years 1954 and 1955 
which were carried back for income tax 
purposes as deductions for years 1952 and 
1953. It was held that the tax law of the 
years 1952 and 1953, rather than the 
Internal Revenue Code of 1954, governed 
the method of computing the amounts 
deductible. American Bank & Trust Co. 
v. US., 333 F.2d 416, 81 B.L.J. 1018. 


U.S. Court of Appeals, 6th Cir. (1964) 
A bank challenged Commissioner's rede- 
termination of allowance for bad debt 
reserve where formula allowed reserve 
based on 20 year basis. Tax court held 
that Commissioner had discretion to de- 
termine bad debt reserve. Another con- 
troversy not passed upon by Tax Court 
involved method of determining losses. 
Upon review of the case in the U.S. Court 
of Appeals, Commissioner abandoned 
contention passed upon in Tax Court and 
sought to have Court of Appeals rule 
on contention not passed upon in Tax 
Court. It was held that case should be 
remanded for Tax Court ruling. Central 
Bank Co. v. C. I. R., 329 F.2d 581, 81 
B.L.J. 592. 


§1530. Tax exempt securities. 


U.S. Court of Claims (1963) Stamp tax 
applies to instruments issued in series, 
under a trust indenture and in registered 
form or with coupons attached. Instru- 
ments with such features are bonds sub- 
ject to stamp tax and not promissory notes, 
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even though instruments in this case were 
only two in number, each for substantial 
amount. McLouth Steel Corp. v. U.S., 
319 F.2d 167, 81 B.L.J. 80. 


TENDER 


§1537. Effect of tender. 


South Carolina (1964) Where insurance 
premium check was dishonored for insuffi- 
cient funds because a check deposited by 
insured had been charged back against 
his account and insured took prompt 
action on learning the facts to restore the 
balance in his account and requested the 
insurance company to redeposit the re- 
turned check for collection, and where all 
such actions occurred. before the expira- 
tion of the policy grace period, there was 
sufficient tender and the policy remained 
in force. Surety Indemnity Co. v. Estes, 
135 S.E.2d 226, 81 B.L.J. 635. 


TRADE ACCEPTANCES 


§1549. Negotiability. 


Nebraska (1963) A trade acceptance ac- 
cepted by defendant and directing pay- 
ment to order is a negotiable instrument. 
Authority of defendant's agent to sign 
acceptance for defendant must be pre- 
sumed where agent had authority to make 
purchases. Geyer v. Walling Co., 122 
N.W.2d 230, 81 B.L.J. 363. 
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TRUST COMPANIES 


§1561. 


Massachusetts (1963) Where trust instru- 
ment permits majority of adult benefici- 
aries to appoint new successor corporate 
trustee if designated trustee, a trust com- 
pany, is “absorbed by, merged with, or 
controlled by any other banking institu- 
tion” and where there is a consolidation 
of the trust company with a national bank 
under the charter of the former, a new 
successor corporate trustee may be ap- 
pointed, pursuant to the trust instrument. 
Major v. State Street Bank & Trust Co., 
193 N.E.2d 589, 81 B.L.J. 455. 


Merger. 


TRUST RECEIPTS 


§1562. Trust receipts. 


Florida (1964) Finance company financed 
dealer under trust receipt. Dealer sold 
trailer to the Martins under “retain title 
contract” assigned to bank. Martins de- 
faulted and issue was whether bank or 
finance company is entitled to trailer. It 
was held that the bank prevailed since 
trust receipt financing contemplates lib- 
erty of ordinary sale and protects trust 
receipt financer only against honest insol- 
vency of dealer. The sale was valid and 
the bank as financer of the buyer had the 
rights of the buyer. Auto Recovery Service 
v. Mercantile Nat. Bank, Fla. App., 161 
So.2d 701, 81 B.L.J. 639. 


Texas (1963) Investment company fi- 
nanced used cars under trust receipts. 
Bank financed same cars by acquiring 
clear certificates of title to cars. Bank 
prevails under Certificate of Title Act. 
Certificates of title were “documents of 
title” and bank was purchaser of “nego- 


tiable documents” within terms of Uni- 
form Trust Receipts Act. Southwestern 
Investment Co. v. American Nat. Bank, 
Tex. Civ. App., 374 S.W.2d 318, 81 B.L.J. 
324. 


West Virginia (1963) Finance company 
which had title to automobile delivered 
to dealer in trust receipt financing trans- 
action takes proceeds of sale of vehicle 
over claim of bank which made loan on 
vehicle, where dealer fraudulently ob- 
tained certificate of title to vehicle noting 
thereon lien of bank and had certificate 
delivered to bank. Dealer did not have 
title to vehicle and certificate of title was 
nullity. Under Uniform Trust Receipts 
Act, entruster (finance company lender) 
has actual title. Commercial Credit Corp. 
v. Citizens Nat. Bank, 133 S.E.2d 720, 81 
B.L.J. 318. 


UNIFORM COMMERCIAL CODE 


§1562.53. Article 3 — Commercial paper. 


“Uniform Commercial Code—A Summary 
of Articles 3 and 4,” article by Norman 
Penney, surveys Code Articles on commer- 
cial paper and bank deposits and collec- 
tions. 81 B.L.J. 1, 95. 


U.S. Court of Appeals, 3rd Circuit (1963) 
While under Uniform Commercial Code 
§3-403(2) a signer became individually 
liable on a note signed with the name 
of a corporation followed by the name 
of an individual without indicating the 
latter signed in a representative capacity, 
a bankruptcy referee may nevertheless go 
“beyond the borders of the note” to 
ascertain the capacity in which the note 
was signed. In re Laskin, 316 F.2d 70, 
81 B.L.J. 172. 
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Massachusetts (1963) Maker of note to 
order of “Greenlaw & Sons Roofing & 
Siding Co.” may not question indorsement 
of note signed “Greenlaw & Sons by 
George M. Greenlaw” under Uniform 
Commercial Code §3-203, particularly 
where there is no indication that named 
payee and indorser were not the same. 
Watertown Federal Savings & Loan Assn. 
v. Spanks, 193 N.E.2d 333, 81 B.L.J. 248. 


Massachusetts (1964) A 60 month install- 
ment note was given for home improve- 
ments and acquired by the holder from 
the payee. The note is negotiable and 
the holder is entitled to judgment. Some 
questions under the Uniform Commercial 
Code are: (1) No other contract affects 
negotiability since the note is not “subject 
to” any other contract; (2) A provision for 
credit life insurance does not affect nego- 
tiability; (3) A provision for interest after 
maturity “at the highest lawful rate” does 
not affect negotiability; (4) the fact that 
the holder and payee “had worked to- 
gether on various aspects of the financing” 
and that the holder was aware of com- 
plaints against the payee does not affect 
due course status of holder. Universal 
C. I. T. Credit Corp. v. Ingel, 196 N.E.2d 
847, 81 B.L.J. 587. 


Massachusetts (1964) Where payee of note 
failed to take proper steps to protect the 
collateral given to secure the debt, by 
failing to record a mortgage, accommoda- 
tion maker remains liable as maker under 
the Negotiable Instruments Law. The rule 
would be otherwise under the Uniform 
Commercial Code. Rose v. Homsey, 197 
N.E.2d 603, 81 B.L.J. 683. 


Massachusetts (1964) Attorneys took trade 
acceptances as retainer for legal services 
to be performed. It was held that attor- 
neys did not show holder in due course 
status as takers for value under U. C. C. 
§3-303 since they did not show agreed 
consideration that had been performed 
nor did they show any irrevocable com- 
mitment by them to a third person, except 
for expending of some of the amount of 
the acceptances. Since attorneys are met 
with defense of fraud, they have burden 
under §3-307 to show holder in due course 
status. Korzenik v. Supreme Radio Inc., 
197 N.E.2d 702, 81 B.L.J. 736. 


Pennsylvania (1963) Where Peoples Na- 
tional Fund takes $1,079.40 note due in 
three days for $831 from payee and where 
Peoples has such knowledge of affairs of 
payee to justify conclusion that further 
inquiry would disclose fraud on maker, 
Peoples is not holder in due course under 
Uniform Commercial Code §3-302(1) re- 
quiring that holder in due course take in 
good faith, defined as honesty in fact. 
Norman v. World Wide Distributors, Inc., 
Pa. Super., 195 A.2d 115, 81 B.L.J. 600. 


Pennsylvania (1963) A note was signed 
“Kemilworth Restaurant Company, Inc.” 
followed by the names of two individuals. 
The court opened a confession of judg- 
ment against one of the individual signers 
on the ground it was intended that she 
as secretary of the restaurant company 
sign in a representative capacity and there 
was mutual error. Under Uniform Com- 
mercial Code §3-403(2)(b) evidence of 
such error may be examined where the 
issue is between the original parties to 
the instrument. Pittsburgh Nat. Bank v. 
Kemilworth Restaurant Co., Pa. Super., 
195 A.2d 919, 81 B.L.J. 547. 
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Pennsylvania (1964) Under Uniform Com- 
mercial Code §3-403(2) a person who signs 
a note following the name of a corpora- 
tion, without any indication of his title 
or that he signed in a representative ca- 
pacity is personally liable. Where the 
payee of the note is dead, the individual 
signer cannot give evidence of any under- 
standing with the payee that the note was 
only a corporate obligation, in view of 
the “dead man’s statute.” Bell v. Dornan, 
Pa. Super., 201 A.2d 324, 81 B.L.J. 902. 


§1562.54. Article 4— Bank deposits and 
collections. 


“Uniform Commercial Code—A Survey of 
Articles 3 and 4,” article by Norman 
Penney, surveys Code Articles on commer- 
cial paper and bank deposits and collec- 
tions. 81 B.L.J. 1, 95. 


§1562.58. Article 8 — Investment securi- 
ties. 


New Jersey (1963) Where holder of stock 
pledged for loan seeks to compel bank 
transfer agent to transfer stock and issuer 
to register holder as owner, court will not 
compel transfer summarily where there is 
dispute whether holder is bona fide pur- 
chaser. Obligation of transfer agent under 
Uniform Commercial Code §8-406(1) to- 
ward holder is equated to obligation of 
issuer. Court declined to expressly rule 
whether law of state of issuer’s incorpo- 
ration or law where transfer agent bank 
is located governed transfer agent's lia- 
bility. Welland Investment Corp. v. First 
Nat. Bank, 81 N.J. Super. 210, 195 A.2d 
211, 81 B.L.J. 457. 


§1562.59. Article 9 — Secured transac- 
tions. 


“Liquidation of Collateral for Defaulted 
Loans in General and under Uniform 
Commercial Code,” article by Lester E. 
Denonn, discusses disposition of collateral 
in secured transactions where the bor- 
rower is in default. 81 B.L.J. 283. 


U.S. Court of Appeals, 3rd Cir. (1963) 
Where automobiles shipped from manu- 
facturer to dealer were mistakenly paid 
for by a finance company and where there 
was no understanding between dealer 
and finance company that latter would 
finance the purchase, the automobiles are 
the property of the finance company and 
the transaction does not fall within the 
scope of Article 9 of the Uniform Com- 
mercial Code (Pennsylvania) relating to 
disposition of collateral upon default. The 
dealer was also denied remedies against 
the finance company for allegedly putting 
him out of business. Bruce Lincoln Mer- 
cury Inc. v. Universal C.I.T. Credit Corp., 
325 F.2d 2, 81 B.L.J. 361. 


U.S. District Court, W.D. Pennsylvania 
(1963) To permit recovery by security 
holder of loss in disposing of collateral, 
where no notice of time and place of 
disposition has been given debtor as 
required by Uniform Commercial Code 
§9-504 deprives debtor of opportunity to 
bid in at the sale, or right of redemption 
given in §9-506. Therefore security holder 
who sells collateral without notice may 
not look to the debtor for any loss arising 
from such sale. Skeels v. Universal C.I.T. 
Credit Corp., 222 F. Supp. 696, 81 B.L.J. 
361. 
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Arkansas (1964) Uniform Commercial 
Code §9-302(1)(c) exempts purchase mon- 
ey security interests in farm equipment 
of less than $2,500 from Code filing re- 
quirements. Seller of farm equipment for 
$750 note and chattel mortgage held pur- 
chase money security interest and pre- 
vailed over a person who made loan to 
buyer secured by same farm equipment 
and filed financing statement before seller 
of equipment filed. Where seller takes 
security interest in sold property to secure 
the price, that is a purchase money se- 
curity interest under §9-107. Lonoke Pro- 
duction Credit Assn. v. Bohannon, 379 
S.W.2d 17, 81 B.L.J. 925. 


Massachusetts (1964) Where second fi- 
nance company refinanced loan originally 
made by trust company, it is subrogated 
under U.C.C. §1-103 to rights of trust 
company, which filed first; and prevails 
over first finance company which also 
made loan on same security and filed after 
trust company filed but before second 
finance company filed. Although U.C.C. 
§9-312 gives priority to earlier filing, sec- 
ond finance company prevails under sub- 
rogation principle. French Lumber Co. 
v. Commercial Realty & Finance Co., 195 
N.E.2d 507, 81 B.L.J. 526. 


Rhode Island (1964) Financer of retail 
seller in Massachusetts under trust receipt 
permitting only retail sales and not whole- 
sale sales may recover quantity of mer- 
chandise sold to discount house in Rhode 
Island under Massachusetts Uniform 
Commercial Code where discount house 
used subsidiary to purchase merchandise 
and was found to have made purchase 
with knowledge of violation of security 
agreement. Discount house was not buyer 
in ordinary course in good faith under 


Code or under Massachusetts Factor’s 
Act which protects good faith purchases 
from factors or agents. Scott Credit Corp. 
v. Apex Inc., 198 A.2d 673, 81 B.L.J. 684. 


USURY 


§1564. What.constitutes usury. 


Florida (1963) Where plaintiff borrowed 
$3,000 from defendant for 114 months and 
agreed to assign to defendant a $6,800 
mortgage, with defendant agreeing to 
reassign mortgage upon repayment of 
$3,000 plus $600 additional, the transac- 
tion was a usurious loan and not a mort- 
gage sale. Dante v. Givens, Fla. App., 156 
So.2d 13, 81 B.L.J. 363. 


Nebraska (1963) A retail installment con- 
tract to purchase self-service laundry 
equipment for charges in excess of 9% 
permitted by statute is, under the facts a 
loan in violation of law, and not a sale on 
time, where the transaction depended on 
seller of the equipment being able to 
arrange financing for the buyer. Berg v. 
Midwest Laundry Equipment Corp., 122 
N.W.2d 250, 81 B.L.J. 266. 


North Carolina (1963) Sale on time to a 
buyer at price based on cost of automo- 
bile, less down payment, plus “differential 
for time payment” is a sale and not a loan 
and the differential for time payment is a 
part of the sale price and not interest. 
There is no usury. Carolina Industrial 
Bank v. Merrimon, 132 S.E.2d 692, 81 
B.L.J. 456. 


Oklahoma (1963) A loan of $20,000 repay- 
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able in 23 monthly installments of $1,000 
each, for a $23,000 total, is usurious under 
a statute setting a maximum “contract” 
rate of 10%. Where the principal of a 
loan and interest thereon are repayable 
in installments at specified intervals with- 
in the full loan period, and interest is 
computed in such a manner that allowance 
has not been made for reduction of prin- 
cipal by reason of the installment pay- 
ments, such interest is usurious if it ex- 
ceeds the maximum “contract” rate. Hol- 
lamon v. First State Bank, 389 P.2d 352, 
81 B.L.J. 512. 


§1565. — Transactions held not usurious. 


U.S. Court of Appeals, 4th Cir. (1964) 
Where maker of notes orally agreed with 
person indorsing notes to pay indorser fee 
of 6% per year based on face amount 
(later reduced to 3%) such fees or charges 
are not usurious, and the bank which is 
the actual lender has no interest what- 
ever in such payments. Gilmer v. Wood- 
son, 332 F.2d 541, 81 B.L.J. 1018. 


Arkansas (1964) Where a note is payable 
in equal monthly installments including 
both principal and interest and where 
holder accelerates note prior to maturity 
without allowing for interest to accrue 
in the future, that fact does not make 
transaction usurious. Instead, court should 
merely refuse to permit the creditor to 
recover unaccrued interest. Mid-State 
Homes Inc. v. Knight, 376 S.W.2d 556, 
81 B.L.J. 735. 


Florida (1964) Where a note provides for 
payment at 514% rate while no default 
exists and then provides that past due 
principal and interest shall bear interest 
from maturity at 10% until paid, the 


transaction was not usurious. The usury 
law permitting no more than 10% interest 
from individuals is not exceeded by a pro- 
vision for interest on matured unpaid in- 
stallments of interest, and is not a provi- 
sion for compound interest. Connecticut 
Mutual Life Ins. Co. v. Fisher, Fla. App., 
165 So.2d 182, 81 B.L.J. 1068. 


New Jersey (1964) The charging by a sav- 
ings and loan association of a 1% com- 
mitment fee for agreement that the asso- 
ciation will purchase mortgages to be 
obtained by a developer of land for houses 
in Puerto Rico up to $1,000,000 for a one 
year period is not usurious. Usury is a 
charge for the use of money in excess of 
the lawful rate of interest, but does not 
exist where there is no loan. In addition 
the transaction is not unconscionable in 
nature and does not result in unjust en- 
richment. Paley v. Barton Savings and 
Loan Assn., 82 N.J. Super. 75, 196 A.2d 
682, 81 B.L.J. 519. 


Rhode Island (1964) Where note or loan 
agreement has no prepayment clause, the 
exaction by the lender of a penalty for 
prepayment is not usurious, even though 
exceeding the maximum interest allowable 
during the actual term of the loan. The 
voluntary act of the debtor cannot be 
made the basis for usury. Reichwein v. 
Kirshenbaum, 201 A.2d 918, 81 B.L.J. 983. 


§1572. — Sale of note. 


U.S. Court of Appeals, District of Co- 
lumbia (1963) Finance company (which 
had furnished note and conditional sales 
contract forms) acquiring note and con- 
ditional sales contract at over 3314% dis- 
count is not holder in due course and is 
subject to defense of usury, where con- 
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ditional sales contract plainly shows that 
buyer agreed to pay $150 to finance $301 
due on purchase of used automobile and 
where finance company acquired the 
paper from seller of the automobile for 
$301. Beatty v. Franklin Investment Co., 
319 F.2d 712, 81 B.L.J. 79. 


§1577. —Loans by national banks. 


“The Law of Usury as Applied to National 
Banks,” article by William O. Morris, dis- 
cusses how state laws regulating interest 
rates apply to national banks. 81 B.L.J. 
847. 


§1583. Penalties for usury. 


Nebraska (1964) Emergency statute pro- 
vides that loan made in violation of in- 
stallment loan act shall deprive lender 
of right to receive interest or charges and 
shall entitle borrower to refund of interest 
and charges received, if usurious. Statute 
is made applicable to transactions made 
prior to effective date of statute except 
those reduced to judgment. Former law 
had voided usurious loans violating in- 
stallment loan act. It was held that emer- 
gency statute is constitutional and has 
retroactive effect. Davis v. General Mo- 
tors Acceptance Corp., 127 N.W.2d 907, 
81 B.L.J. 599. 


§1589. Conflict of laws. 


U.S. Court of Appeals, 4th Cir. (1964) 
Where loan agreement is executed in 
North Carolina by borrower of that state 
and sent to Maryland office of lender for 
approval there, and where loan agree- 
ment had specific provision that Maryland 


law is to govern, Maryland usury law 
applies and loan is not usurious, though 
it would be usurious under North Caro- 
lina law. Provision in agreement to apply 
Maryland law is not illegal, against public 
policy or made with improper intent to 
evade usury laws. Court sitting in North 
Carolina may apply Maryland law. Clark- 
son v. Finance Co. of America, 328 F.2d 
404, 81 B.L.J. 734. 


Arkansas (1963) Where defendant signed 
a note in Arkansas for a home improve- 
ment contract to be performed there and 
note was payable in Iowa and approved 
in latter state by home improvement com- 
pany and then transferred there to finance 
company, the law of Arkansas rather than 
that of Iowa determined the effect to be 
given to a usurious transaction. Under 
Arkansas law, the entire note is void. 
Huchingson v. Republic Finance Co., 370 
S.W.2d 185, 81 B.L.J. 454. 


California (1964) A California jeweler who 
desired to set up a revolving credit with 
New York lender was required to incorpo- 
rate and to sign agreement stated to be 
governed by New York law. The rate 
charged exceeded both the California and 
New York “contract” rates but New York 
usury laws do not apply to corporate bor- 
rowers. It was held that there were suffi- 
cient contacts with New York for law 
there to be properly applied and that 
New York exclusion of usury relating to 
corporate borrowers should be applied by 
California court in action by borrower 
for declaratory relief. Ury v. Jewelers Ac- 
ceptance Corp., Cal. App., 38 Cal. Rptr. 
376, 81 B.L.J. 925. 
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